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Referendum Ballots to Be Counted After November 
Election 


HE Executive Committee of the Association, 

at the meeting recently held in Chicago, adopted 
the following resolution as to the referendum on the 
question of taking a vote of the members on the 
Eighteenth Amendment. 

“The ballots on the first question submitted 
will be first opened and counted on the tenth day 
of November, 1930, or as soon thereafter as prac- 
ticable. The ballots on the second question sub- 
mitted, in the event a majority vote in the affirma- 
tive on the first question and not otherwise, will be 
opened and counted as soon thereafter as may be 
feasible.” 

It will be remembered that the first question 
is: “Do you favor the taking of a referendum of 
the members of the American Bar Association on 
the question of National Prohibition And that 
the second question is: “Do you favor the adoption 
of the following resolution: ‘Resolved, That the 
American Bar Association favors the repeal of the 
Eighteenth amendment to the Constitution of the 
United States.’” And that the ballots on the sec- 
ond question should be opened and counted, only 
if a majority vote was had on the first question. 

The date for closing the polls, as announced 
in the June issue, is Oct. 15. 

Special attention is called to the fact that the 
Executive Committee also decided that any mem- 
her of the Association who has already sent in his 
ballot may recall it and secure and cast another 
ballot before October 15, if he so desires. This de- 
cision was taken in response to a suggestion that 
some members might wish to change their vote on 
the first question in view of the fact not heretofore 
clearly pointed out, that the ballots will not be 
opened until after the Fall election and were not 


2 


611 


intended to have and will not have any political 
significance in that election. In view of the fact 
that the referenda will have no effect in the politi- 
cal arena, it is hoped that there will be a full and 
free expression of the sentiment of the members. 

The Executive Committee also decided that the 
supervision of the opening and counting of the bal- 
lots should be confided to a sub-committee of three, 
to be appointed by the President. In pursuance of 
this resolution, President Marvel appointed the fol- 
lowing as members of the sub-committee: Judge 
Orie L. Phillips, Chairman; Mr. Earle W. Evans, 
Chairman of the General Council, and Major Edgar 
B. Tolman, Editor-in-Chief of the JouRNAL. 


Title to Association's Headquarters Property 


HE members of the Association are naturally 

interested in all that concerns the valuable prop- 
erty recently acquired for headquarters of the As- 
sociation, at 1140 North Dearborn St., Chicago. The 
following statement as to the title was included in 
the Executive Committee’s report to the Annual 
Meeting in Chicago: 

“Since the Association is unincorporated it be- 
comes essential, in order that subsequent convey- 
ances of the property may be made without the 
signature of each member, that the legal title should 
be vested in a trustee under the direction of a 
Managing Committee appointed by and subject to 
the orders of the Executive Committee. The prop- 
erty has been so conveyed to the Chicago Title and 
Trust Company, which now holds the legal title, 
and a deed of trust has been prepared and approved 
by the Executive Committee providing that the 
legal title shall be in the Chicago Title and Trust 
Company and that it shall be managed, directed 
and carried on by them and disposed of in accord- 
ance with the orders of the Managing Committee 
and the Executive Committee.” 
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WILLS AND TRUSTS # 


(Second Edition) 


by 
DANIEL S. REMSEN 


of the 
New York Bar 


in Collaboration with R. H. Burton-Smith and Gerard T. Remsen 


A Work of Preventive Jurisprudence 
Designed to Assist 
the Busy Lawyer in 
Preparing 


Better Wills and Trusts 


CONTENTS: 


Part I: The substantive law of wills and trusts. 

Part II: A thorough discussion of the best practice in drafting dispositive and 
administrative clauses for Wills, Testamentary Trusts, Living Trusts, Insurance Trusts, 
and Charitable Trusts, including Community Trusts and The Uniform Trust for Public 
Uses, with over 125 forms for detached clauses and complete instruments, 

Part III: Plans and extracts from masterpieces and testamentary and living trusts. 


In one large Royal Octavo Volume. Price—$20.00 delivered. 


LAW OF LEASES OF REAL PROPERTY 


SECOND EDITION 
By CLARENCE M. LEWIS (of the New York Bar) 


A Combination of a Text Book and ‘THIS book is a compilation of clauses for 


use in leases, each clause being annotated 
with decisions of the State, Federal, and 
English Courts, and with references to text 
a books and articles in law reviews construing 
similar clauses and discussing the subject- 
A Most Valuable and Reliable — Se — ee 
: A ose engaged in the preparation of leases 
Guide for ‘ the Preparation, will find suggestive forms of many clauses 
Construction and Litiga- fully annotated so that a definite idea may be 
tion of Leases obtained of the meaning and effect given 
them by the courts, 
Lawyers studying the construction of a 
lease or engaged in litigation over a lease will 
In One Large Octavo Volume, = ree pertinent authorities conveniently 
“a= collected. 
Buckram Binding Sue of cases cited is included. 
. e forms are concise, clear and have sur- 
Price $12.00 vived the test of experience. 
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THE RELATION 


OF CONSTITUTIONAL LIMITA- 


TIONS TO THE REFORM OF THE LAW 





Consideration of Certain Constitutional Provisions Supposed to Stand as Obstacles to 
Reform Shows This Is Mistaken View—Holdings of the Supreme Court in the Mod- 
ern Cases and Proper Conception of Due Process of Law in Case of Legislatures 
Leave the Way Open to the Bar to Undertake Systematic Improvement 





By Henry Upson Sims 
President of the American Bar Association, 1929-30 


T the beginning of my presidential year it was 

evident that the problem of the reform of ju- 

dicial administration in America had become the 
dominant question before the American Bar. It might 
even be said that it was the dominant problem before 
the American people. The President of the United 
States had just appointed his commission to study and 
report upon the most conspicuous phase of it—the 
problem of law enforcement; and the public and the 
press were taking turns at criticizing the legal profes- 
sion for not taking charge of the whole subject and 
producing at once a law-abiding population and a God- 
given administration of justice. 

Without trying to identify the responsibility for 
conditions, I thought I saw the opportunity for the 
Bar to gain a public recognition of its leadership in 
the field in which it has never before been allowed in 
America a free hand, by admitting the duty and or- 
ganizing for the service. And so I have been preach- 
ing the duty of the American Bar all over the country 
to take charge, as an organized bar, of the study and 
reform of the administration of justice in this country. 

That duty on the part of the Bar being recognized, 
it became appropriate to analyze the whole problem, to 
consider the various phases of judicial administration— 
the substantive law, the procedure, the courts, and the 
bar—and to consider plans for approaching the study 
of each phase. 

Without attempting at this time to explain why, 
it has always seemed to me (and to others, for that 
matter) that the difference between substantive law 
and procedure is greatly exaggerated, that in the com- 
mon law concepts, at least, there is no clear line be- 
tween them, and that aside from certain instances of 
inadequacy of the administrative part of the law or of 
the courts, more light will be thrown upon the in- 
effectiveness of the administration of justice by an 
examination into the adequacy of the substantive law 
and the principles which underlie it, than in the sep- 
arate study of any other phases of the general sub- 
ject. 

I have therefore discussed before various bars 
over the country methods of testing the sufficiency of 
the substantive law of a given state, the possible ex- 
tent of reform, in case it should be decided that re- 
form is needed, and the possible plans of undertaking 
such reform as may be tried or advised. It seems to 
me that the first question to be decided is whether the 
hody of law of a given state shall be reformed totally 
or merely partially. If it is to be totally reformed, 
then reformers may well work toward ultimate codifi- 


cation, amplifying the body of law with that object in 
view. But if it is to be partially reformed, if the 
present system of the common law is to be retained in 
the main, as now looks to be the plan in all the states 
considering the matter, then restatement and statutory 
amplification of the system of rights and remedies, will 
be pressed as rapidly as the courts and the legislatures, 
under the guidance of the organized bar, can accom- 
plish the work. Restatement should mean following 
the work of the American Law Institute as far as it 
goes, with the designed employment of the judicial 
process to accomplish it where possible, and calling in 
the legislature where the changes in the present state 
of the law would be too great to be made by the courts. 
While statutory amplification means filling up the gaps 
and broadening the whole to meet the social require- 
ments as seen by the most careful students of social 
needs and social impulses. 

I cannot elaborate as I would like what I mean 
by this. The judicial process and the statutory process 
must go hand in hand, both under the cooperating in- 
fluence of the organized bar; both processes reveal- 
ing the conscious direction of intelligent study, rather 
than the mere urge of the social impulse. It is not the 
social impulse but the social need, which must be put 
into law, and that certainly must be ascertainable con- 
sciously better than unconsciously, with the cooperation 
of the Bar. 

The effort then will truly be to discover the ap- 
propriate changes in the law; and while that would 
seem to be returning to the doctrine of the philosophers 
and schoolmen from Aristotle and Cicero to Locke and 
Blackstone, every one of whom, in one sense or an- 
other, preached a law of nature underlying all social 
order, it connotes something very different from that. 
The natural law of Cicero was the rule of reason, sup- 
posed to be valid among all nations for all time, and 
the natural law of the Seventeenth Century aside from 
the social compact theory developed with it, was not 
essentially different—the apparently constant rules of 
the natural world reflected in human nature. Even the 
Newtonian scientific influence involved a conception of 
natural law as static. As the field of vision of the 
eye searching into the phenomena of the physical 
world, was to those of the Seventeenth Century sub- 
stantially the same throughout thousands of yester- 
days and thousands of tomorrows; so human nature, 
human morals, and their underlying natural law, were 
looked at as permanent. But modern science, philosophy 
and history have changed all that. The laws of the 
physical world may not change, although we are not 
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so certain of that as we once were. But the laws of 
human nature or rather man’s methods of reasoning, 
his morals, and his behavior do change. We even be- 
lieve that they evolve toward what we consider higher 
types of behavior. So that when we seek to discover 
the rules of that progress, and to visualize the end 
toward which the law of mankind is tending, we are 
not seeking to discover the static natural law of the 
old schoolmen, but rather the rules of his social evolu- 
tion. If those rules can be discovered, as I said before 
the American Law Institute at our last dinner in Wash- 
ington, they constitute matter for written constitutions. 
But the body of law at any one time must change, and 
we must strive to build that law up intelligently and 
in harmony with the rules of progress. That the judge 
and the legislature breathe the spirit of the times is 
of course true; but the guiding minds of the students 
representing the organized Bar, must do more than that ; 
they must direct the spirit of the times by making the 
law what the people ought to want in preference to 
what they seem to want, if the social urge is in the 
wrong direction. 

There are at least two important obstacles which 
may be found in the way of developing the law in the 
direction in which those in charge of the process may 
think proper to guide it. One is the doctrine of stare 
decisis, which of course affects only the judicial process. 
The other is the provisions of our present written con- 
stitutions. The doctrine of stare decisis, I have dis- 
cussed on another occasion; and will not enlarge upon 
it here. Suffice it to say, that it means, as generally 
accepted, that the courts may make law once, but must 
not make it again, it being assumed that certainty is 
more to be desired for the law than soundness or logical 
truth. But now that we recognize that the constitu- 
tional provision against impairing the obligation of con- 
tracts, applies only to legislative action, there seems to 
be no good reason for recognizing the doctrine of 
stare decisis as binding at all. The courts, like the 
legislatures, should never alter the laws oftener than 
seems necessary for the good of society; but the need 
for the change being granted, the existence of a wrong 
decision should not be allowed to block the way 
of reform. 

The other obstacle in the way of reforming the 
law, the present constitutional limitations, applies pri- 
marily to reform by the legislatures ; which is the sub- 
ject 1 have thought appropriate to discuss today. And 
by constitutional limitations, I refer generally to those 
limitations included in what is called broadly the Bill 
of Rights, which is to be found in most state constitu- 
tions, and the gist of which is to be found in Section 10 
of Article I and in the Fifth and Fourteenth Amend- 
ments to the federal Constitution. Most of those pro- 
visions in the federal Constitution, either were at first, 
or in the sweep of years since they were adopted have 
become, inconspicuous in the development of the law. 
That is to say they have proven to be clearly rules of 
social development which may be recognized as perma- 
nent, or nearly so. They are what I referred to as de- 
claring, as far as we can now tell, absolute truth in 
social law. These include the prohibitions against the 
passage of bills of attainder and ex post facto criminal 
laws, the provision forbidding putting a citizen twice 
in jeopardy for the same offense or requiring him to 
testify against himself in a criminal case, and the pro- 
vision of the Fourteenth Amendment forbidding a state 
to make or enforce any law which shall abridge the 


privileges or immunities of citizens of the United 
States. 

Nor do I feel much doubt that the other provisions 
which | propose to consider specifically as possible ob- 
stacles to our best legal development, are in their es- 
sence less valid as eternal legal principles. It is rather 
their application in specific cases which from time to 
time has caused trouble to students of the development 
of the law. I refer of course to the clause forbidding 
a state from passing a law impairing the obligations of 
contracts, the provisions forbidding the federal gov- 
ernment and the states respectively to deprive a person 
of life, liberty, or property without due process of law, 
the provision forbidding the taking of private property 
for public use without just compensation, in terms ap- 
plicable to the federal government, and through the 
above quoted clause of Amendment XIV, also to the 
states, and the last clause of the first section of Amend- 
ment XIV forbidding the denial by any state to any 
person within its jurisdiction the equal protection of the 
law. 

In an address before the American Bar Associa- 
tion in 1906, Dean Roscoe Pound, then Dean of the 
Law School of the University of Nebraska, gave us 
one of the finest examples of social analysis which that 
great legal philosopher has ever worked out. Discuss- 
ing the reasons for the popular dissatisfaction with the 
administration of justice, he found two among other 
reasons traceable to our peculiar legal system. They 
were “the individualistic spirit of our common law, 
which agreed ill with a collectivist age,” and the “defect 
of form due to the circumstance that the bulk of our 
legal system was still at that time case law.” 

Since 1906 there have been great developments 
of the law all over America toward curing the troubles 
which Mr. Pound so clearly saw then. But the develop- 
ment has been sporadic, rather than systematic; and 
there is still much to be done in filling up the gaps 
as well as in continuing the development. 

The state constitutions are and must always be 
the local guideposts which must mark the road. And 
the federal Constitution must be the controlling brake. 
While the Supreme Court of the United States, which 
applies it, must always be the controlling mind, super- 
vising the advance in any direction, and applying the 
checks of the federal Constitution so far, but only so 
far, as may be necessary to keep the various systems 
of state law in that degree of harmony requisite tor 
the entire group of systems to be national as a whole; 
that is, to be sufficiently uniform in principle to allow to 
the populations of the several states free personal and 
commercial contact in their liberties as citizens of the 
whole nation. 

Law is in the main a local matter, and the social 
and industrial development of one state or group of 
states in one part of the country may require quite dif- 
ferent types of law from those suitable to the develop- 
ment of states in another part of the country. Thus, 
usury and exemption laws may be desirable in some 
parts of the country and not in others. So health laws 
and laws limiting the use of property. So divorce laws, 
laws regulating the activities of public utilities, and even 
conceivably laws limiting the freedom of labor. It is 
conceivable that the limitations put upon the enjoy- 
ment of property or upon the freedom of contract 
might not be arbitrary in a state in one section of the 
country, and yet be quite arbitrary in another state in 
another section of the country. But the difference in 
strictness in applying the limitations should not be so 
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great as to prevent the interchange of business, or even 
the free movement of population, from one section to 
the other. 

When the limitations of the federal Constitution 
were drawn—even those in the Fourteenth Amendment 
—the interests of the country were almost entirely in- 
dividualistic. Men worked largely as individuals, at 
most in partnership relations. And the then meaning 
of the language of the constitutions was definitely to 
protect individual rights and privileges. If the mean- 
ing of the language of the Constitution had been held 
to the original narrow meanings it had when written, 
this supervising influence of the Supreme Court could 
never have been obtained. The collectivist age would 
have come just the same. With the development of 
industry and the extension of agriculture and com- 
merce, the economic value of the individual working 
alone or in small groups would have shrunk whatever 
may have been the meaning of the Constitution. The 
individual and his partnerships would have been sup- 
planted by large groups and corporations, and again 
by larger groups or corporations, just as it is now. 
Apparently the whole world has become organized into 
colossal groups, and we believe that it could not exist 
without them. But if the meaning of the language of 
the Constitution had not been broadened, the laws in 
some parts of the United States would: have become so 
radically different from the laws in other parts of 
the United States that the nation by now might not 
improbably have fallen apart from lack of legal bal- 
ance, 

Just think what would have happened if Chief 
Justice Marshall and the court of his day had not held 
in Fletcher v. Peck, 6 Cranch 87, that a legislative grant 
is a contract which can not be altered by the legislature. 
And think what would have happened if Justice Blatch- 
ford and the court in 1889 had not held in Chicago, 
Milwaukee & St. Paul Railway vs. Minnesota, 134 U. 
S. 418, following earlier dicta of Justice Field, that a 
corporation is a person entitled to the protection of 
Section 1 of the Fourteenth Amendment. The courts 
of those days may not have foreseen the proportions of 
the present industrial and commercial age. Of course 
Marshall did not see it. But they did see that the con- 
stitutional provisions are rules of social order, rather 
than mere laws to be interpreted in the light of the 
limited environment of the draughtsmen. 

The expansion of the meanings of the terms, prop- 
erty and liberty, as used in the Fifth and Fourteenth 
Amendments, required a similarly prophetic vision, al- 
though perhaps not so far-seeing as the other two 
interpretations. In Allgeyer vs. Louisiana, 165 U. S. 
578, the court through Justice Peckham, declared “lib- 
erty to embrace the right of a citizen to be free in the 
enjoyment of all his faculties ; to be free to use them in 
all lawful ways; to live and work where he will,” etc. ; 
and in Holden vs. Hardy, 169 U. S. 366, the court, 
speaking through Justice Brown, held that the right not 
to be deprived of property included the right to acquire 
it, and that the right to acquire it included the right 
to enter into contracts with respect to it. 

It is gratifying to realize that there have been 
statesmen enough among the judiciary of this country 
to prevent the legal framework of the Constitution 
which the early political statesmen drew for us, from 
being laid aside like the garments of childhood. 

Of course the courts could have accomplished very 
little, if they had not succeeded in establishing at the 
outset the power called by historians the right of ju- 





dicial review, or the power to declare a statute ineffec- 
tive or void when it is found to be in conflict with 
the Constitution. But while the court should be cred- 
ited for the successful establishment of this power, 
credit should by no means be given to Chief ‘ustice 
Marshall and the court of his day alone, although they 
cemented it into the federal Constitution at its more 
important period. The conception seems to have been 
given its first expression by Lord Coke in Dr. Bonham’s 
Case two centuries before; when that vigorous father 
of the modern law of England claimed the power for 
the court to declare a statute of Parliament void if in 
conflict with the fundamental principles of the common 
law ; although he tried to find authority for his doctrine 
in the books. 

But the weight of Coke’s name and learning did 
not establish his doctrine in England ; nor would it have 
succeeded here, in the absence of an express constitu- 
tional provision recognizing it, but for the long rolls 
of legal philosophizing on natural law and reason 
which came down to us from Aristotle and Cicero, from 
the middle ages, and from the philosophers of the era 
of the Protestant Revolution. To those who are inter- 
ested in pursuing it, no better history of the develop- 
ment need be looked for than Professor Edward S. 
Corwin’s article on “The Higher Law Background of 
American Constitutional Law” in 42 Harvard Law Re- 
view, the volume for last year. 

But notwithstanding the importance of the estab- 
lishment of authority in the courts to judicially review 
statutes, that great power added to the broader inter- 
pretation given the meaning of the word, contract, in 
the provision forbidding the states to impair their obli- 
gations, and the recognition of corporations as per- 
sons under the Constitution, so that their charters 
and privileges are protected, and the broadening of the 
meaning of liberty and property and privileges, to in- 
clude practically all the concepts of human interest and 
practically all the activities social and commercial in 
which we may engage—all these taken together would 
not have been enough to make the Supreme Court of 
the United States as powerful as it now is to control 
the development of the substantive law of the states 
of this Union, and to supervise the legal balance of 
the nation as a whole. 

That power has been rather the result of the de- 
velopment of the meaning of the phrase which was in- 
serted with a much simpler intent in the Fifth and 
Fourteenth Amendments, namely, “due process of 
law.” That phrase, apparently occurring first in Chap- 
ter 23 of the Statutes of 28 Edward the Third, un- 
doubtedly meant the same as “the law of the land” 
in the 29th chapter of Magna Charta. “No free man 
shall be taken or imprisoned or deprived of his freehold 
or of his liberties or free customs, or outlawed, or ex- 
iled, or in any manner destroyed, nor shall we go upon 
him, nor shall we send upon him, except by a legal 
judgment of his peers or by the law of the land.” It 
meant merely the procedure of the so-called wager of 
battle, or the trial by jury according to the customs 
of the common law. To mean what it means today, 
however, the phrase had to be twisted and stretched 
through the mental process of a long line of judges 
both state and federal. Beginning with the dictum of 
Justice Chase in Calder vs. Bull, 3 Dallas 386, in 1798, 
and passing through the Supreme Courts of North 
Carolina, New Hampshire, Virginia, New York, Penn- 
sylvania, Rhode Island, and Alabama, until under the 
doctrine of “vested rights” it lost the shell of the orig- 
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inal meaning, the phrase “due process of law” finally 
emerged with its present import in the famous dictum 
of Chief Justice Taney in the Dred Scott case, where 
he declared that “An Act of Congress which deprives 
a citizen of the United States of his liberty or property 
merely because he came himself or brought his prop- 
erty into a particular territory of the United States and 
who had committed no offense against the laws could 
hardly be dignified with the name of due process of 
law.” 

If that doctrine had not been announced in con- 
nection with the most bitterly contested rights in Amer- 
ican constitutional history, it would have been Chief 
Justice Taney’s main claim to fame rather than the basis 
for his anathematization in two-thirds of the country. 
As the flower of Chief Justice Taney’s original sprout, 
the provision of the federal Constitution that the citizen 
is entitled to the protection of due process of law, has 
become the most important brake upon experimental 
enlargements of the body of law in the several states ; 
until as stated by Justice Peckham in Lochner v. New 
York, 198 U. S. 45, “In every case that comes before 
this court where the protection of the federal 
court is sought, the question necessarily arises: Is this 
a fair, reasonable, and appropriate exercise of the po- 
lice power of the state, or is it an unreasonable, unnec- 
essary, and arbitrary interference with the right of the 
individual to his personal liberty ?” 

The case of Barbier v. Connolly, 113 U. S. 27 
(1884), seems to be the first case definitely establishing 
the meaning of the phrase, “due process of law” as a 
general prohibition against the state legislatures _re- 
stricting arbitrarily the freedom of the will or the prop- 
erty relations of the citizen. 

In delivering the opinion in that case Justice Field 
said: “The 14th Amendment, in declaring that no 
state ‘shall deprive any person of life, liberty, or prop- 
erty without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the 
laws,’ undoubtedly intended not only that there should 
be no arbitrary deprivation of life or liberty or arbi- 
trary spoliation of property, but that equal protection 
and security should be given to all under like circum- 
stances in the enjoyment of their personal and civil 
rights, that all persons should be equally entitled to 
pursue their happiness and acquire and enjoy prop- 
erty,” etc. But Justice Field coupled that broad pro- 
hibition upon the activities of state legislatures with a 
certain field in which they clearly have the right to legis- 
late, namely the field of police regulation. He said, 
“But neither the Amendment, broad and comprehen- 
sive as it is, nor any other amendment was designed 
to interfere with the power of the State, sometimes 
termed its ‘police power,’ to prescribe regulations to 
promote the health, peace, morals, education and good 
order of the people.” 

And moreover it happened that the law before the 
court was a pure police regulation—an ordinance pro- 
hibiting the carrying on of public laundries 1n the night 
time, in certain districts of San Francisco, and provid- 
ing rules for their conduct. And so, while Justice 
Field certainly did not intend to imply that the power 
of the states to make laws was limited by the Four- 
teenth Amendment to police regulations, it is easy for 
our minds to become confused, and to conclude that 
the only types of legislation affecting restrictively the 
legal relations of the citizens, which are left by the 


Fourteenth Amendment within the power of the states, 
are to be embraced in the police power of the states. 

And yet without even a period after the list of 
purely police laws recited as left to the states, Justice 
Field continued, ‘‘and to legislate so as to increase the 
industries of the State, develop its resources, and add 
to its wealth and prosperity.” 

The late Justice Harlan, whose mind was more 
versatile than concise, beginning in Mugler vs. Kansas, 
123 U. S. 653, added much to this indefinite extension 
of the meaning of the police power; and it may well 
be that this confusion was responsible for the tighten- 
ing of the check on the legislatures in some cases which 
have seemed to surprise certain so-called liberal stu- 
dents. 

3ut while “due process of law”’ is the comprehen- 
sive term which the Supreme Court uses to measure 
the constitutionality of an effort of the legislature to 
modify the legal or social relations of the population 
of a given state, in order to preserve a sort of national 
unity in the system; nevertheless “due process of law” 
is not synonymous with the police power ; and the clause 
in question of the Fourteenth Amendment with all the 
words given their modern meaning, and with the state- 
ment converted into positive instead of negative lan- 
guage, will read: “Any state may so legislate as to 
limit the freedom or the legal relations of those within 
its jurisdiction, provided the limitations are reasonable 
and conducive to the public interest.”” There was noth- 
ing violent therefore in broadening the meaning of the 
term “due process of law,” if we were justified in 
broadening, as has been done, the meaning of the 
terms, liberty, and property, so as to include social 
freedom and legal relations. In fact the proportional 
enlargement of the meaning of “due process of law,” 
became a necessity. But when we recognize that a state 
may limit the freedom and the legal relations of those 
within its jurisdiction, if the limitations imposed are 
reasonable and conducive to the public interest, we 
necessarily imply that the limitations so imposed must 
be reasonable under the circumstances of the time and 
place, and conducive to the public interest in that lo- 
cality. So that we must add to the reformed clause of 
the Fourteenth Amendment to complete its meaning 
language to express those qualifications. The clause 
therefore should read in full, “Any State may so legis- 
late as to limit the freedom or the legal relations of those 
within its jurisdiction, provided the limitations are 
reasonable and conducive to the public interest in that 
State at the time.” 

And that brings us to the question whether the 
Supreme Court has revealed in its decisions a policy 
which may be said to recognize this principle, or 
whether they have so declared the law as definitely to 
preclude it. 

Mr. Ray A. Brown, writing in 40 Harvard Law 
Review in 1927, after an exhaustive review of the cases, 
professes to discover no rules, standards or principles 
of any sort, capable of certain applications to concrete 
cases. 

As a rule of thumb, of course, there is none. Nor 
from the nature of law and the changes of social con- 
ditions should we expect there to be one. If definite 
rules were possible today, with the shifting of social 
interests and the “growth of the law,” to use Judge 
Cardozo’s phrase, the rules would have to be altered 
before a decade could pass. I am afraid that the critics 
have been seeking too much to harmonize the actual 
conclusions of the Supreme Court on the facts of the 
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concrete cases in disregard of the divergence of the 
interests and the differences in the localities involved. 
There have been apparent conflicts, resulting from the 
different viewpoints of the members of the court or of 
the court at different times on the degree to which the 
constitutional right required vindication. But these 
conflicts, I submit, are found chiefly if not entirely in 
cases involving statutes whose principles were in no 
sense conditioned by the time or place. For instance in 
Adair v. The United States, 208 U. S. 161, a federal 
statute making it a crime to dismiss a worker because 
he belonged to a labor union was held invalid; and in 
Coppage v. Kansas, 236 U. S. 1, a state statute forbid- 
ding employers to exact of their employees a promise 
not to join a labor union was held invalid ; and in Wolff 
Packing Company v. The Court of Industrial Rela- 
tions, 262 U. S. 522, and 267 U. S. 552, the Kansas 
Industrial Court with its scheme of compulsory arbitra- 
tion, was held invalid. Whereas in Arizona Copper 
Co. v. Hammer, 250 U. S. 400, and in a line of cases 
involving the workmen’s compensation acts, the court 
held the compulsory provisions of the compensation 
statutes valid. And in neither the compulsory arbitra- 
tion cases nor in the compulsory compensation cases 
were there any dissenting opinions. There were dis- 
sents in the two cases involving the right to dismiss 
members of labor unions; but it is difficult to dis- 
tinguish the principles of the entire list of cases, in- 
volving as they all did the right to freedom of contract. 
We must fall back upon the justification for impairing 
that right. 

It must be accepted that in the workmen’s com- 
pensation cases the court did not think the constitu- 
tional rights were unreasonably destroyed nor that they 
required to be vindicated. The other statutes, however, 
were thought to involve unreasonable restrictions of 
contractual rights, and so were held invalid. To my 
personal view Coppage v. Kansas and the Court of 
Industrial Relations cases might have been just as 
defensibly decided the other way. But it is impossible 
to say that the court was biased in emphasizing in their 
decision the importance of the freedom of contract. 
As said by Chief Justice Taft in the first Wolff Case, 
“While there is no such thing as absolute freedom of 
contract, and it is subject to a variety of restraints, 
they must not be arbitrary or unreasonable. Freedom 
is the general rule, and restraint the exception. The 
legislative authority to abridge can be justified only by 
exceptional circumstances.” 

A similar view was taken of the unreasonableness 
of the federal statute in Atkins v. Children’s Hospital, 
261 U. S. 525, setting a minimum wage for women 
employees in the District of Columbia. 

On the other hand the case of Wilson v. New, 
243 U. S. 332, the minimum wage-hour case at the 
time of the threatened railroad strike in 1916, the case 
of Block v. Hirsh, 256 U. S. 135, involving the federal 
statute authorizing tenants of Washington, D. C., 
houses to hold over beyond the end of their leases on 
terms to be fixed by a commission, and the case of 
Levy Leasing Co. v. Siegel, 258 U. S. 242, involving 
a somewhat similar statute to the same effect in New 
York, were all held to present reasonable limitations 
on recognized property interests, taking into considera- 
tion the time and local circumstances by which the 
statutes were conditioned, and the emergencies they 
were designed to meet. 

The famous old case of Lochner v. New York, 
198 U. S. 45, decided back in 1905, when tested by 


this principle, presents no difficulty whatever. The 
statute limiting the hours of work in baking shops in 
New York to sixty hours a week, was unconditioned 
as to time, and revealed no reason for its justification 
on account of local conditions, or any peculiarity of 
the occupation. So the restriction was found unreason- 
able and the statute declared void. The decision seems 
right enough. So Truax v. Raich, 239 U. S. 33, which 
held a statute unconstitutional requiring employers of 
five or more persons to have eighty per cent of the 
number of employees native born Americans. So 
Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, where 
Justice Holmes held unconstitutional a statute pro- 
hibiting the mining of coal under houses in a city, 
where the mineral rights had been acquired by the 
mining company before the erection of the houses. 

And if we consider cases where statutes have been 
held valid by the Supreme Court as examples of law- 
making justifiable by local conditions, in the absence of 
evidence before the court to the contrary, the applica- 
bility of the principle we have set out to examine is 
clearly revealed. 

Beginning with the case of Jacobson v. Massa- 
chusetts, 197 U. S. 11, where a statute authorizing 
compulsory vaccination was upheld, and running down 
through Rast v. Van Deman Co., 240 U. S. 342, in 
which a Florida statute making a larger trade license 
chargeable to merchants issuing trading or profit shar- 
ing stamps was sustained, and Hebe v. Shaw, 248 U. S. 
297, where a Massachusetts statute prohibiting the sale 
of a supposedly inferior type of condensed milk was 
sustained, and Gitlow v. New York, 268 U. S. 652, in 
which a statute was sustained which defined criminal 
anarchy and declared it a felony to advocate by word of 
mouth or writing knowingly circulated the overthrow 
of the government by force, the declarations of the 
court are always clear that legislative restrictions based 
on declared and reasonable local justification, will be 
recognized as due process of law and as valid. “It is 
established,” said Justice McKenna, in Rast v. Van 
Deman Co., 240 U. S. 342, “that a distinction in legis- 
lation is not arbitrary, if any state of facts reasonably 
can be conceived that would sustain it; and the exis- 
tence of that state of facts at the time the law was 
enacted must be assumed.” 

Another class of cases which even more fully bears 
out the principle I am contending for is the rate regula- 
tion cases, of which they are many. Let us consider, 
for example, the case of Missouri ex rel S. W. Bell 
Telephone Co. v. Public Service Commission, 262 U. S. 
276, and the Bluefield Water Works Case, 262 U. S. 
679, in each of which the court without dissent, held 
that rates of charge fixed by public service commis- 
sions, without taking into consideration the time and 
place factors in the cost of construction, were depriva- 
tions of property without due process of law. 

Beginning with Munn v. Illinois, 94 U. S. 113, the 
Supreme Court, following an early English suggestion, 
and the Supreme Court of Alabama in Mobile v. 
Youille, 3 Ala. 140, found a basis for the limitation of 
rates and charges in the public interest involved in the 
business concerned. And that has been frequently 
made the ground for sustaining statutes under attack 
ever since. But Justice Stone would seem to be view- 
ing the problem more accurately when he said in Ribnik 
v. McBride, 277 U. S. 350, “The use of the public 
generally of the specific thing or business affected is 
not the test. The nature of the service rendered, the 
exorbitance of the charges, and the arbitrary control 
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to which the public may be subjected without regula- 
tion, are elements to be considered in determining 
whether the ‘public interest’ exists. (Citing the Wolff 
Case.) The economic disadvantage of a class and the 
attempt to ameliorate its condition may alone be suffi- 
cient to give rise to the ‘public interest’ and to justify 
the regulation of contract with its members, (citing 
cases), and obviously circumstances may so change in 
point of time or so differ in space as to clothe a busi- 
ness with such an interest which at other times or in 
other places would be a matter purely of private 
concern.” 

Of course there are some cases which do not sup- 
port the principle for which I am contending. But 
considering the holdings of the Supreme Court in the 
modern cases all taken together and putting aside the 
conception that limitations imposed by legislatures on 
personal and property rights are due process of law 
when illustrating the police power alone, there is little 
doubt that one will come to the conclusion that any 
legislation within the appropriate sphere of its opera- 
tion is constitutional if reasonable under the conditions 
of time and place to which it is made applicable and 
conceivably directed to advance the public good. 

A good deal has been said and written throughout 
this country during the last few years to the effect that 
there is a constant conflict in the courts of the nation, 


including the state courts as well as the federal courts, 
between proponents of what are referred to as human 
rights and proponents of what are referred to as prop- 
erty rights. It is even claimed that the Supreme Court 
has become a field for the contest. I have never had 
any patience with the antithesis myself, and can’t help 
classing it as one of those glittering phrases which have 
been adopted from the vocabulary of socialistic propa- 
ganda, and which will rarely bear careful analysis. 

But whatever the term human rights signifies, con- 
sidering the cases in the light of the recognition in the 
various legislatures of much broader powers than the 
pure police power, and recognizing that the Constitu- 
tion, even with its broadest meaning, limits the exer- 
cise of those powers only by the requirement that the 
exercise be reasonable and evidently directed to a con- 
ceivably public good, it appears that constitutional lib- 
erty in this country is in no danger whatever, and that 
the visions of social strife supposed to be impending 
are but phantasmagoria of morbid brains. 

With the supposed obstacles of the important con- 
stitutional limitations thus explained, if not entirely 
eliminated, they may be regarded rather as guarantees 
of the soundness of future legislative elaboration of the 
system of rights; and the organized Bar may proceed 
without hesitation to the systematic reform of the law. 





JEFFERSON P. CHANDLER 
New Member Executive Committee 


SCOTT M. LOFTIN 
New Member Executive Committee 
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ANNUAL MEETING CARRIES OUT BIG PROGRAM 
OF BUSINESS AND HOSPITALITY 





Four New Uniform Acts, Including Child Labor Law, Approved—Pending Legislation 
Indorsed and Opposition to Measures Tending to Limit Power of Federal Judges and 
Jurisdiction of Federal Courts Reaffirmed—Memorial Resolutions on Late Chief 

~ Justice Taft, Justice Sanford and Francis Rawle Adopted — Welcome to 


Visiting Foreign Lawyers 


Extended by Chief Justice Hughes at 


Crowded Session in Civic Opera House—Entertainment Features 





HE Fifty-Third Annual Meeting will always 

stand out as one of the high points in the 

Association’s history. It had the highest at- 
tendance on record by far; but its claim to perma- 
nent distinction is not a matter of numbers. In 
the interest manifested in all the proceedings, from 
the business sessions to the great welcome to the 
representatives of the British, French, Scottish, 
Irish Free State and Canadian Bars in the Civic 
Opera House, it has never been exceeded. In the 
point of a large attendance at the business sessions 
it was easily ahead of any previous meeting. There 
was also a closer adherence to the schedule at the 
various sessions than heretofore, due to the fact 
that the program, though full and interesting, was 
not overcrowded. And the reguar business of the 
Association was not only not neglected but trans- 
acted expeditiously and effectively. 

But what made this meeting unique and alto- 
vether memorable was the welcome to the repre- 
sentatives of the European and ‘Canadian Bars 
who were the hosts to our members in the summer 
of 1924. The opportunity to express appreciation 
for the hospitality extended at that time had been 
eagerly awaited. And when it came the Associa- 
tion, under the leadership of President Sims, left 
nothing undone that it could think of to manifest 
the warmth and sincerity of its sentiments. The 
crowded meeting at the Civic Opera House was 
electric in its atmosphere of good will. And the 
remarks of the various speakers on that occasion 
left nothing to be desired as expressions of the 
pervading feeling of the gathering. On another 
page of this issue will be found a complete account 
of the proceedings at that meeting and a list of the 
distinguished representatives who were guests of 
the Association on that occasion. 

But the welcome to our foreign brethren was 
not confined to the various public meetings to 
which they contributed so much by their presence 
and addresses. There were numerous social func- 
tions at which there was an opportunity for closer 
acquaintance and which no doubt, like the similar 
occasions at London, meant the beginning of 
many lasting friendships. And when even all this 
was ended and the visitors left Chicago, the busi- 
ness had only just begun. For city after city re- 
peated the welcome that had been extended here, 
as the party, still the guests of the Association on 
its special train, went first to the Nation’s capital, 
then to Baltimore, Philadelphia and New York, 


and finally ended the series of receptions at Bos- 
ton, which city furnished a brilliant finale. 

The addresses at the public sessions of this 
meeting were of unusual interest and are all printed 
in this number. President Sims made clearer the 
path of reform by his address on “The Relation 
of Constitutional Limitations to the Reform of the 
Law.” Mr. Wickersham’s address on “The Pro- 
gram of the Commission on Law Observance and 
Enforcement,” and Solicitor General Thacher’s 
speech on the bankruptcy situation and the investi- 
gation now under way at the direction of Presi- 
dent Hoover, were the authoritative expressions 
from high official sources which have come to be 
an important feature of every annual meeting. The 
statement of William Draper Lewis, Director of 
the American Law Institute, gave the members 
an invaluable summary of the results to date of 
a gigantic undertaking that has fully vindicated 
itself, while the address of Hon. N. W. Rowell, 
of the Canadian Bar, on “Canada’s Position in the 
British Commonwealth of Nations,” clarified the 
situation for his interested American audience in 
the most effective manner. Lord Macmillan, one 
of the distinguished visitors, made of the Friday 
morning session, usually devoted to hurrying 
through with the remainder of the business matters, 
a thing to be remembered by his delightful ad- 
dress on “Law and Letters.” 

An unannounced address—that of Sir John 
Simon on India—made at a luncheon given by the 
Executive Committee in honor of its foreign 
guests, at which former President Newlin presided 
—proved to be one of the most striking events of 
the meeting. The distinguished speaker is head of 
the Indian Statutory Commission, which has de- 
voted the last three years to the study of the Indian 
problem and which presented a report only a few 
months ago. Such an authoritative pronouncement 
can not fail to be of interest to Americans and 
it is therefore printed in full in this issue. An- 
other outstanding address was, of course, that of 
Chief Justice Hughes at the Civic Opera House, 
which measured up to the highest expectations. 

Much business was transacted at this meeting. 
President Sims presided with a certain suave 
firmness that greatly expedited matters. Approval 
of the Uniform Child Labor Law, as _ finally 
drafted and presented by the Conference of Com- 
missioners on Uniform State Laws, was one of the 
things done in which the public is likely to be 
greatly interested. A summary of the results 
achieved will be found in a box on a separate page 
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of this issue, while a more detailed account will 
be found in the report of the proceedings. But this 
account is unfortunately incapable of giving an 
idea of the work that was done in the sections and 
auxiliary bodies, where discussions were had and 
addresses heard on special subjects which were 
worthy of a more extended notice than is possible 
in the JOURNAL. 

The program of entertainment for the mem- 
bers and visitors was varied and interesting. The 
weather was perfect, ranging around 70, which 
agreeable temperature, however, did not always 
prevent some of our English visitors from inquiring 
if it would be possible to lower a window some- 
where. The Chicago Bar Association had organ- 
ized its hospitality on the grand scale, and com- 
mittees were provided to see to the wants of all 
those attending—native and foreign alike. The 
Kxecutive Committee of that Association, of which 
Amos C. Miller was chairman, Francis X. Busch, 
vice-chairman, and Warren S. Warfield III, secre- 
tary, was indefatigable both in its preparations 
and during the meeting, and a large part of the 
success of the meeting was certainly due to its 
efforts and those of the special committee. The 
Ladies Committees of the same Association, under 
the chairmanship of Mrs. Silas H. Strawn and Mrs. 
Noble B. Judah, had a no less important part which 
they discharged with grace and efficiency. 

The President’s reception for members of the 
Association and ladies accompanying them, and 
the reception the following night given by the As- 
sociation to its guests from abroad, both in the 
grand ball-room of the Stevens Hotel, were both 
very successful affairs. Tea at the Northwestern 
University School of Law on Wednesday after- 
noon drew many visitors to the beautiful home of 
the school on East Chicago Avenue. The teas at 
the Art Institute and the Field Museum of Natural 
[listory, and also the garden party and tea at the 
South Shore Country Club, given by the Chicago 
Bar Association to members and guests from 
abroad, were all largely attended and enjoyed. 
There were also an interesting special lecture and 
demonstration at the new Adler Planetarium in 
Grant Park and a Musical Festival at Soldiers’ 
Field, sponsored by the Chicago Tribune and to 
which tickets were furnished by the courtesy of 
that newspaper. On Saturday morning there was 
a boat ride along Chicago’s water front, giving an 
opportunity to view the remarkable development 
there and also the site of the coming World’s Fair. 
The trip was made on the Steamship Alabama, 
which vessel was of course selected because of 
its size and comfort and not as a subtle reminder 
to our British visitors of a once important inter- 
national incident. And there were many dinners 
given by members of the Chicago and American 
,ar Associations to guests from abroad. 

The Annual Dinner on Friday evening was a 
brilliant affair. At the suggestion of President 
Sims the members and guests, instead of giving 
toasts to the President and heads of other coun- 
tries there represented, rose and sang the first verse 
of the Star-Spangled Banner, God Save the King 
and the Marseillaise. In the course of a brief and 
graceful introduction of the program of speeches, 
he took occasion to announce that the Executive 
Committee had elected the following as honorary 
members of the Association: The Rt. Hon, Vis- 


count Dunedin, the Rt. Hon. Lord Tomlin, Sir 
William Jowitt, Sir Boyd Merriman, Sir Roger 
Gregory, Mr. James Stevenson Leadbetter, Mr. 
William Campbell Johnston, Mr. Justice Henry 
Hanna, Maitre Henri Decugis, Maitre Fernand 
Izouard, Mr. Chief Justice Horace Harvey, Mr. 
Louis S. St. Laurent, K. C., and Mr. Newton W. 
Rowell, K. C. He added that the Rt. Hon. Sir 
John Simon and the Rt. Hon. Lord Macmillan 
were already honorary members. 

He then asked Mr. Silas Strawn, who had 
“done so much to make this occasion what we 
hope it is,” to express to their guests the de- 
light the members felt at having them present. 
This Mr. Strawn did very briefly and happily, after 
which speeches were’ made by Lord Tomlin and Sir 
William Jowitt. At this point Sir John Simon and 
Sir Roger Gregory presented the Association, on 
behalf of the benchers of the four Inns of Court 
and the Law Society in London, a magnificent an- 
tique silver salver as a “souvenir by means of 
which from time to time we hope you may recall 
our pleasant time together.” President Sims in 
response expressed the Association’s appreciation 
of the gift, and then introduced Maitre Henri De- 
cugis, one of the French delegates, who spoke in 
English. He was followed by Mr. Justice Hanna, 
who spoke in a happy vein, Mr. James Stevenson 
Leadbetter, Mr. Louis S. St. Laurent, Dean Roscoe 
Pound, and President-elect Josiah Marvel, who as- 
sumed the gavel and declared the unusually suc- 
cessful Fifty-Third Annual Meeting at an end. 
The addresses at the banquet were of particular 
interest but lack of space unfortunately renders it 
impossible to give them in this issue of the 
JOURNAL. 


First Session 


HE grand ball room of the Hotel Stevens, a 
Fr spacious room with the seating capacity of a 

large theatre, was the scene of the regular 
business meetings of the Fifty-third Annual Meet- 
ing. It was crowded at the opening session, when 
President Henry Upson Sims called the Association 
to order and announced that an address of welcome 
would be delivered by President William P. Sidley 
of the Chicago Bar Association. Mr. Sidley spoke 
as follows: 


Address of Welcome 


“Mr. President, fellow members and guests of 
the American Bar Association: It is my privilege 
to greet you at this opening session on behalf not 
only of the Chicago Bar Association, your imme- 
diate host, but also of the citizens and the civic 
bodies of Chicago who will join in your entertain- 
ment. 

“We recall with pleasure your last visit to this 
city and we have looked forward to your return this 
year with the liveliest anticipation. This is the 
kind of a comeback that Chicago understands and 
appreciates. And now that you are here, Chicago 
welcomes you—lI will not say to her arms, for that 
statement might be misunderstood. (Laughter.) It 
might be misunderstood by those of you who rely 
on the front pages of the newspapers for your 
knowledge of conditions in this city. Let us say, 
rather, that Chicago welcomes you to her heart with 
all the warmth and fervor which she accords to the 
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homecoming of her sons and daughters, among 
whom you are numbered by adoption during these 
next few days. 

“It is doubtful, Mr. President, whether any 
meeting held in this country touches so vitally the 
matters of public welfare, and is therefore so af- 
fected with the public interest, as the annual meet- 
ing of the American Bar; and the reason for this 
is not far to seek. To the lawyers of America, as to 
no other profession or group of men and women, 
is committed the safeguarding of those principles 
of ordered liberty, of equality of opportunity, of 
even-handed justice as between man and man, and 
is between man the individual and man in power, 
or the establishment of which this nation was 
founded. 

“And while this great responsibility rests alike 
m every member of our profession, it is in the 
\merican Bar Association, and particularly in the 
leliberations and the pronouncements at these an- 
nual meetings, that it finds its foremost recognition 
and expression. Here gather for conference and 
action the leaders of the bench and bar from every 
section of our country, the men best fitted by train- 
ing and experience and character to understand and 
to appraise the laws under which we live, to note 
the need of amendment and reform, and to uphold 
before the nation ideals and aspirations without 
which the law as well as the people perish. 

“To be host to such a gathering is an honor of 
which any city might well be proud, and this is 
especially true at this time when the presence and 
participation of our foreign guests makes of this 
meeting a truly international parliament. That its 
deliberations may be fruitful of good to all the peo- 
ples represented and that lasting friendships, both 
personal and international, may here be cemented, is 
the hope of Chicago and of the Chicago Bar Asso- 
ciation as they welcome you today.” (Applause. ) 


President Sims Delivers Address 


President Sims made a brief and cordial re- 
sponse and then called Hon. Peter W. Meldrim, 
Past President of the Association, to the chair. He 
then delivered the Presidential Address, which is 
printed in full in this issue. It was entitled, “The 
Relation of Constitutional Limitations to the Re- 
form of the Law.” His conclusion, after an acute 
analysis of an important list of Supreme Court 
decisions, was thus expressed: 

“With the supposed obstacles of the important 
constitutional limitations thus explained, if not en- 
tirely eliminated, they may be regarded rather as 
guarantees of the soundness of future legislative 
elaboration of the system of rights; and the or- 
ganized Bar may proceed without hesitation to the 
systematic reform of the law.” 

President Sims resumed the chair, whereupon 
reports of Secretary William P. MacCracken, Jr., 
and Treasurer John H. Voorhees were received and 
approved. The Chair then recognized Col. Edgar 
B. Tolman of Chicago, who presented the following 
memorial on the death of the late Chief Justice 
William Howard Taft: 


Memorial on Late Chief Justice William H. Taft 


“William Howard Taft, twenty-seventh President of the 
United States and its tenth Chief Justice, departed this life 
March 8, 1930, in the seventy-third year of his life. 

“He was predestined for the law. His father was a lawyer 
of distinction, who rose to high professional and political office, 





WILLIAM P. SIDLEY 


President, Chicago Bar Association 





Attorney General of the United States, and Secretary of War. 

“He was adequately prepared for this destiny. 

“He graduated from Yale in 1878 and from Cincinnati 
Law School in 1880 and immediately entered the practice of 
law. He began his apprenticeship as an assistant prosecutor 
of Hamilton County. 

“In 1887 he became Judge of the Superior Court of Cin- 
cinnati and served in that position until 1890 when he was 
appointed by President Harrison, Solicitor General of the 
United States. This appointment gave him the opportunity to 
demonstrate in the public eye his unusual talent. His brief 
and argument in the Bering Sea arbitration gave him national 
and international prestige. 

“In 1892 he was appointed Judge of the newly created 
United States Circuit Court of Appeals for the Sixth Circuit. 
Here the profession became acquainted with his judicial opin- 
ions. They were marked by three characteristics. His state- 
ment of the legal principles on which his judgment was founded 
was simple and lucid; the facts and his application thereto of 
those principles were thoroughly and completely elaborated and 
his conclusion was free from any savor of prejudice or par- 
tiality. 

“During the last four years of service in this high judi- 
cial position he was Dean of the Cincinnati Law School and 
again in 1913 he became Kent Professor of Law at Yale Uni- 
versity. 

“He thus participated as practitioner, teacher and judge in 
each of the three great branches into which our profession is 
divided. 

“Tn 1900 his career of twenty years as a lawyer and jurist 
paused. He was called from the Judicial to the Administra- 
tive and Executive Departments of government and served for 
twenty years in positions which at first seemed to indicate a 
complete departure from his activities of the preceding two 
decades at the bar and on the bench. Against his protest he 
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was induced by President McKinley to leave his seat on the 
second highest United States court and to act as Chairman of 
a commission to institute civil government in the Philippines. 
In reply to his statement of disinclination to leave the bench 
the president said, “This experience will make you a better 
judge.” To this argument he yielded a reluctant assent. Soon 
after he became the first Civil Governor of those islands. In 
1904, he became Secretary of War. In 1906 he was appointed 
Civil Governor of Cuba and in 1908 he was elected President 
of the United States. 

“Service in the administrative and executive departments 
was imposed upon him unsought and served as preparation for 
return to the department of his choice and to which his talents 
and his training had assigned his career. 

“In June, 1921, he was appointed Chief Justice of the 
United States and is the only man in our history who has 
achieved the distinction of reaching the highest position in each 
of these separate divisions of government, the Executive and 
Judicial. To the duties of this high office he devoted the last 
nine years of his life and brought to his task the wisdom ac- 
quired by an experience unsurpassed by any of his predecessors. 
His service on the bench was that of a man to whom love of 
justice was the supreme and controlling motive. His devotion 
to this great objective inspired him to strive for improvement 
in the methods of Judicial procedure. The present greatly in- 
creased efficiency of the Federal Courts is to be credited in 
large part to his successful efforts. 

“He was chairman of the committee which drafted the 
Code of Judicial Ethics of the American Bar Association of 
which in 1913 he was elected President. 

“His relations with the members of his profession were 
marked by sympathetic and genuine kindliness. He had a 
genius for friendship. He was greatly beloved by his breth- 
ren.” 


Memorial on the Late Justice Sanford 


The memorial was adopted by a rising vote. 
The Chair then recognized Mr. Walter P. Arm- 
strong of Memphis, who presented the following 
memorial on the late Associate Justice Edward T. 
Sanford: 


“The death on March 8, 1930, of Edward Terry Sanford, 
Justice of the Supreme Court of the United States, brought 
to an end a life crowded with public service. 

“Thirty-four years a member of this Association, trustee 
of various hospitals, libraries and universities, Assistant Attor- 
ney General of the United States, United States District Judge, 
Justice of the Supreme Court of the United States; in all 
capacities he exhibited the same untiring application, sensitive- 
ness of conscience and wholehearted devotion to the public 
weal. 

“As a judge his opinions were the result of careful con- 
sideration, were characterized by good sense and ripe judg- 
ment, and were couched in graceful prose of conspicuous clarity. 

“Genial, companionable and cultured, he endeared himself 
to all with whom he came in contact. 

“He was, indeed, as his colleague Mr. Justice Holmes so 
finely said of him, ‘a faithful worker who was born also to 
charm,’ 

“We record our admiration for the man of culture and 
character; our loss of a faithful fellow member; our obliga- 
tion to an able and devoted judge; our regret at his untimely 
passing when his powers were still expanding and when it 
seemed the best was yet to be. 

The memorial was adopted by a rising vote, 
as was also the following memorial on the late 
Francis Rawle, presented by Mr. Edward A. Arm- 
strong of New Jersey: 


Memorial on the Late Francis Rawle 


“One of the Founders of the American Bar Association, 
its first Treasurer, its twenty-fifth President, departed this life 
January 28, 1930. He was born at Freedom Forge, Mifflin 
County, Pennsylvania, the son of Francis William Rawle and 
Louisa Hall Rawle, August 7, 1846. His classical and legal 
education was at Harvard University from which he received 
the following degrees: A. B. 1869, LL. B. 1871, A. M. 1872. 
Admitted to the Philadelphia Bar in 1871, he entered the law 
office which his grandfather, William Rawle, established in 
Philadelphia in 1783 and which was continuously maintained as 
a law office by a member of the Rawle family until his death 
January 28, 1930. He married Miss Margaretta C. Aertsen 
in 1873. She died in 1894. Two sons, Francis Rawle, Jr., and 
Henry Rawle, survived him. 

“What an inadequate summary of more than four score 
years of active, busy, energetic, helpful, useful life for himself 
and for others. This long span of years crowded full with the 
work and burdens of an exacting profession, with the usual 
care of life, the joys and sorrows, the successes and failures, 
the achievements and the rewards, as infinite and varied as the 
mind of man can imagine,—all these are included in what is 
thus barely outlined. 

“The sole survivor of that small who in 1878 
at Saratoga Springs brought into being our Association, his 
position was necessarily unique amongst us. We honored and 
revered him on this account. But far and away above this 
we loved him for himself. 

“It is given many to be recognized as able and distin- 
guished, to have prominence and honor and be famous, but is 
much rarer to be gifted with the ability to be friendly. It is 
not a simple attribute. It was said in that oldest of Books: 
“A man that hath friends must show himself friendly.” He 
did not need to take that as an admonition, for it was a nat- 
ural attribute. 

“We who for so many years have enjoyed the fellowship 
and friendship of Mr. Rawle have something that others do 
not possess, and the knowledge of which, in the very nature of 
things will disappear with us, which makes it eminently fitting 
for us here to record it. 

“His touching tribute to the memory of his fellow founder, 
Simeon E. Baldwin, we all remember. 

“His continued enthusiastic affection for the Association 
and his pride in its achievements, if it did somewhat partake 
of a paternal character, had not an atom of the patronizing 
of paternalism. He rejoiced in every advance and enjoyed 
every measure of progress. 

“We will not attempt to review a long and active life in 
the profession of the law, adorned with civic, literary and 
scholastic experiences, travel and national and international 
activities. All of these are important and well merit attention. 
But far transcending all this and these, comes to our mind the 
stately presence, the whimsical smile, the gently modulated 
voice and the kindly, gentle presence of the courtly gentleman, 
who, surrounded by his books, having finished the task in hand, 
after nearly eighty-four years of usefulness, bowed his head 
and entered upon that sleep that knows no earthly awakening. 


company 


“‘Fast as the following seasons bring 

The hour of fate to those we love, 

Each pearl that leaves the broken string 
Is set in Friendship’s crown above. 

As narrower grows the earthly chain, 
That circle widens in the sky; 

These are our treasures that remain, 
But those are stars that beam on high.’” 


The proposed amendment to Sec. 1, Article 
VI of the Constitution, providing that the Chair- 
man of the General Council elected at an annual 
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meeting shall not serve as a member of the Ex- 
ecutive Committee until the adjournment of the 
meeting, his predecessor in office remaining on the 
Executive Committee until that time, was adopted 
by the necessary three-fourths vote. An amend- 
ment to Sec. 11, Art VI of the By-Laws, stating 
term of office of the Chairman of the General Coun- 
cil as a member of the Executive Committee in 
conformity with the above, was adopted by the 
required two-thirds vote. The Executive Com- 
mittee’s report, which included a recommendation 
that that portion of the report of the American 
Citizenship Committee which dealt with the Farm 
Relief Bill be withdrawn, as beyond the commit- 


, 


tee’s authority, was approved. 
Resolution to Recall Referendum 


President Sims recognized Judge James F. 
\ilshie of Idaho, who presented the following reso- 
lution: 

“Whereas, referenda have been submitted by the Executive 
Committee to the members of the American Bar Association 
in, first, whether the question of the repeal of the 18th Amend- 
ment to the United States Constitution should be submitted to 
a vote of the members; and, second, the question of such repeal, 
if the vote on the first referendum should be in the affirma- 
tive; and 

“Whereas, the Association is of the opinion that the sub- 
mission of the question of the repeal of the 18th Amendment 
is not within the objects and purposes of the Association; and 
is contrary to the Constitution and By-Laws of the Associa- 
tion, and 

“Whereas, the retention or repeal of the 18th Amendment 
is a political question involving highly controversial social, eco- 
nomic and moral issues upon which the Association should not 
attempt to commit its members; 

“Now, therefore, be it resolved, that the report of the 
Executive Committee submitting said referenda be disapproved, 


JAMES R. KEATON 
New Member Executive Committee 


and that the Executive Committee be and it is hereby requested 
and directed to recall both of said referenda without canvass- 
ing the votes thereon.” 

The resolution was seconded, whereupon Mr. 
Gurney E. Newlin of Los Angeles rose to a point 
of order. The resolution was out of order, he said 
in substance, because it proposed to override a con- 
stitutional provision. The right was granted by the 
Constitution of the Association to the Executive 
Committee to submit by referendum questions af- 
fecting the substance or the administration of the 
law or questions of policy of the Association, which 
in its opinion are of immediate practical importance 
to the whole country. The further and distinct 
right was granted to the members at the Annual 
Meeting also to submit questions to a referendum. 

In pursuance of the specific powers granted 
it by the Association, the Executive Committee had 
decided that the determination of the policy of the 
Association was a matter of practical importance to 
the entire country; and there was no provision in 
the Constitution which permitted a meeting to 
affect in any manner either its opinion or its course 
of action in this particular respect. Furthermore, as 
soon as the ballots were in the hands of the mem- 
bers there became vested in the entire membership 
a right to act upon and decide the question; a right 
which had already been exercised by half of them. 
This right certainly could not be taken away from 
them by any percentage of the members gathered 
at an annual meeting. 

Judge Ailshie protested against this view of the 
matter. The members attending the Annual Meet- 
ing could change the Constitution and By-Laws and 
he submitted that they were quite capable of giving 
any instructions which they saw fit to the Associa- 
tion’s Own committees. 

President Sims at this point ruled the point of 
order well taken. The controlling reason stated by 
the Chair was in substance as follows: The Execu- 
tive Committee, under authority given by the Con- 
stitution to issue a referendum to the entire mem- 
bership, having provided in its resolution that the 
referendum would not be closed and the ballots 
counted until after the period when this annual 
meeting was to convene, neither the Executive Com- 
mittee nor this annual meeting could adopt a resolu- 
tion which would render it impossible for those who 
relied on that referendum to be present at this meet- 
ing at this time and vote on the question therein, 
if submitted. 

Judge Ailshie thereupon appealed from the de- 
cision of the Chair but the latter was sustained. Mr. 
Edward A. Armstrong of New Jersey thereupon 
offered the suggestion that if the vote on the refer- 
endum showed there was to be a further referendum 
on the repeal of the Eighteenth Amendment, ballots 
should be again sent out to the members. Many 
members would refrain, in his opinion, from voting 
on the latter and principal question until the pri- 
mary question of whether there was to be a refer- 
endum at all had been decided. President Sims 
stated that the Executive Committee would no 
doubt give the suggestion due consideration. 

At this point Mr. Charles M. Hay of Missouri 
offered a resolution requesting the Executive Com- 
mittee if it adhered to its plan to submit the pro- 
hibition issue to a referendum, to include in the 

(Continued on Page 677) 





OUR NEW PRESIDENT 





called on to lead the American Bar Association 

during the coming year by virtue of his election 
as President at the Fifty-Third Annual Meeting at 
Chicago. It is no untried experiment upon which 
he is entering. For many years his qualities of 
leadership have been recognized and have been ex- 
ercised both in the American Bar Association, the 
Delaware Bar Association, of which he was the 
first President, and the various other organizations 
to which he belongs. It was only natural that in 
due season he should be drafted to fill the highest 
position which the Bar can bestow upon one of its 
members. 

Our new President knows the American Bar 
Association as only one can know it who has taken 
an active official and unofficial part in its workings. 
He was member of the General Council for three 
years, during one of which he was chairman of that 
governing body—a position which carries with it 
membership on the Executive Committee. During 
1927-28 he was Chairman of the Conference of Bar 
Association Delegates. Previously he was chair- 
man of that section’s committee on the Rule-Mak- 
ing Power of the Courts, and many will recall the 
pamphlet issued by the committee on that subject 
and published as a supplement to the March, 1927, 
issue of the JouRNAL. This supplement, principally 
due to the chairman’s energy and initiative, was 
long in great demand and undoubtedly played a 
great part in stimulating the interest of the pro- 


J cates MARVEL of Wilmington, Del., was 


fession in this reform. 

Mr. Marvel brings to his position the extremely 
desirable qualification of a wide acquaintance with 
problems of the profession throughout the country. 
He has made a number of addresses at State Bar 
Association meetings during recent years and is in 
touch with the attitude and interests of those or- 
ganizations. The time has long since passed when 
the presidency of the American Bar Association 
was a position the authority and influence of which 
were to be strictly construed. It is recognized 
today as involving the leadership of the whole pro- 
fession in the great task of improving the admin- 
istration of justice and upholding correct standards. 
In measuring up to that responsibility it is obvious 
that the incumbent will be greatly aided by a wide 
acquaintance with what State and local organiza- 
tions are doing and thinking. 

The manifold public which are 
merely hinted at above have been carried on in 
spite of the exacting demands made upon the active 
head of a busy law office. And in spite even of these 


activities 


activities, Mr. Marvel has found time to indulge in 
authorship. He is the author of “Marvel on Dela- 
ware Corporations and Receiverships,” a book 
which is in general use by lawyers who represent 
Delaware corporations throughout the country. 
The following extract from an article in a Wil- 
mington newspaper, printed on receipt of the news 
that he had been elected President of the American 
Bar Association, gives other interesting details of 
the life and career of our new President: 

“Admitted to the bar in 1894, Mr. Marvel is 
one of the leading attorneys of the State. He was 
elected the first president of the Delaware State 
Bar Association in 1922, when it was organized, 
and was re-elected for two succeeding terms. 

“Mr. Marvel was born on a farm near George- 
town on January 18, 1866, the son of Josiah P. and 
Harriett M. (Pepper) Marvel. At the age of 16 
years he became a school teacher and five years 
later he registered as a law student in the office of 
the late Judge George Gray. 

“The inheritance tax law and the child labor 
law of Delaware were drafted by Mr. Marvel, while 
he supervised the drafting of the income tax law 
and the State highway law. 

“During the World War he was chairman of 
the Committee on Patriotic War Addresses, chair- 
man of the Third Liberty Loan Drive, chairman 
of the Victory Loan campaign, chairman of the Red 
Cross campaign and Temporary Food Admin- 
istrator. 

“Among other posts held by Mr. Marvel have 
been the following: Chairman of the Chesapeake 
and Delaware Canal Committee; chairman of the 
Battleship Delaware Committee; first president of 
the Wilmington Chamber of Commerce; president 
of the Men’s Club of Trinity Church; president of 
the Associated Charities; president of the Boys 
Scout Council; president of the Lincoln Club of 
Philadelphia; chairman of the State Horse Show 
Committee and director of the Delaware State Fair. 

“A loaning fund for students of Delaware Col- 
lege was established some years ago by Mr. Marvel. 
He has been a member of the State Highway Com- 
mission. Among the organizations to which he 
belongs are the Wilmington Rotary Club, the Wil- 
mington Club, the Wilmington Country Club, Dela- 
ware Grange, the Farm Bureau of New Castle 
County, Wilmington Lodge, No. 307, B. P. O. Elks, 
and others. 

“In 1908 Mr Marvel was chairman of the 
George Gray Presidential Committee at the Demo- 
cratic National Convention.” 
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VISITING EUROPEAN AND CANADIAN LAWYERS 
GIVEN ENTHUSIASTIC WELCOME 





New Civic Opera House Crowded to Greet Representatives of Profession in England, 
France, Scotland, Irish Free State and Canada — Chief Justice Hughes Spokesman 
for the American Bar Association—Lord Dunedin and Other Visitors Speak for 
Their Respective Countries—Attorney General Jowitt Reads Message From 
English Bar—Meeting Was High Point of Annual Gathering 





HE highest point of interest in the Fifty- 
"T Second Annual meeting was unquestionably 

the session at the Civic Opera House at which 
a welcome was extended to the visiting representa- 
tives of the British, French, Scottish, Irish Free 
State and Canadian Bars. The immense audi- 
torium, capable of holding nearly five thousand 
people, was filled. Warned in advance by an- 
nouncements from Chairman MacCracken that the 
demand for seats had been so great that it had been 
tound necessary to issue tickets beyond the regular 
seating capacity, a large number of members and 
their friends gathered at the doors well in advance 
of the time set for opening and waited patiently 
to gain entrance. The crowd filled the galleries 
and all of the main floor except a section of seats 
in front that had been reserved for the visiting 
lawyers and their hosts. These arrived later and 
thus completed perhaps the largest gathering there 
has ever been at an annual meeting of the Associa- 
tion. 

The address of welcome by Chief Justice 
Hughes and the responses by representatives of the 
various delegations all struck the dominant note of 
this great occasion—the friendship which unites 
the Bars of the nations represented at the meeting. 
The amplifiers fortunately worked well and they 
were heard in all parts of the House and were 
liberally applauded. Because of the special inter- 
est attaching to this meeting, which is in a sense 
a companion piece to the great welcome extended 
Americans six years ago in the Hall of William 
Rufus in London, the remarks of the distinguished 
speakers are herewith presented in full from the 
stenographer’s notes: 

PRESIDENT SIMS: “This is a great occasion, 
affording the American Bar the privilege of recogniz- 
ing its connection with other great bars of the world 
and of acknowledging both the friendship and hospi- 
tality of those bars,—a friendship which we hope will 
last through many generations. 

“Tt is also a great occasion in enabling us to bring 
before the Bar gathered together here many of the 
most important members of the Association who have 
done most in the past to make it the great Association 
which we believe, hope and trust it will continue to be. 

“We are delighted to have with us not only that 
former president of this Association, the Chief Justice 
of the United States, but also that member who has 
done so much for us in the past, Senator Root, who 
has been good enough to appear on this occasion. (Ap- 
plause. ) 

“Mr. Kellogg, also, who has done so much for the 
building up of this Association (applause), extending 


from the days in which the American Bar Association 
was comparatively small to the present time when it 
embraces about 30,000 members, and reveals, we be- 
lieve, the development not merely of the impulse of 
organization but the development on the part of the 
Bar of a self-consciousness which will equal the self- 
consciousness of the Bar of England and the great 
Bar of Paris, which has done so much for the devel- 
opment of France as a republic. 

“You are to hear an address this evening, on be- 
half of the Bar, welcoming to our city, our shores, 
and to our hearts, the representatives of the Bars of 
England and France and Scotland and the Irish Free 
State and Canada, and we are delighted to be able to 
welcome those gentlemen by the same voice which con- 
veyed for us our appreciation of the welcome which 
we had from their Bars, in their cities six years ago. 
( Applause. ) 

“That gentleman, dear as an individual, dear as 
a member of the Bar to us all, revered by the whole 
American people without regard to section, without 
regard to interest, needs no introduction by me to the 
people and the Bar of America. It is unnecessary for 
me even to announce on this occasion that such a gen- 
tleman is present with us, because his presence will be 
known wherever he is and be recognized and loved 
and honored. The Chief Justice of the United States 
is going to deliver that address. The Chief Justice of 
the United States.” (Applause, the audience standing.) 

Chief Justice Hughes’ Address 

NE of the most striking characteristics of lawyers 

O is their invincible amiability. They “strive mighti- 

ly, but eat and drink as friends.” They have a 
sportsmanlike camaraderie. They are always eager to 
prove that they are better than their arguments. It 
is natural that they should value highly the privileges 
of fraternal intercourse and they welcome its extension 
in international gatherings. These present a phase of 
the new international intimacies with their happy 
prophecies of a better understanding. The Canadian 
and American bar associations have had for many 
years the pleasure of greeting eminent representatives 
of the British and French bars. But it was not until 
six years ago that, in response to the invitation of our 
friends abroad, we resorted to a form of representation 
having the quality of mass production. In redoubtable 
numbers and solid phalanx we stormed the citadels of 
tradition only to become the captives of the most gen- 
erous hospitality the Bar has ever known. Not the 
least of the delights of that unrivaled experience was 
the opportunity for unlimited speech so dear to the 
Américan heart. Our friends not only listened indul- 
gently to our speeches, in which we endeavored, how- 
ever inadequately, to pay tributes to our hosts, but 
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they gave us abundant assurance of the personal in- 
terest through which was woven the charm of true 
fellowship, the memory of which is ineffaceable. 

We can not hope to measure up to the standards of 
that hospitality. We can not expect to kindle within 
you, our welcome guests of today, an emotion as deep 
and as inspiring as that with which we left Westmins- 
ter Hall and the Palais de Justice. We are still the 
inheritors ; we remain your debtors. We are still under 
the spell of the memorials of the long past testifying 
to the struggles and achievements to which our for- 
bears were indebted for their ideals of justice and of 
liberty under law. But you may be interested in ob- 
serving what we have done with our inheritance, our 
adaptations and adjustments, the play of creative forces 
in a new world throbbing with youthful energy. What- 
ever may arrest your attention, whatever may please 
or alarm you, be assured that the spirit of our greet- 
ing is the same as that which animated yours. 

We welcome you with warm friendship, with a 
keen sense of unity in ultimate aims, with heightened 
appreciation of the service and opportunities which 
invest our profession with its peculiar dignity, with a 
fresh realization of our consequent heavy responsibility 
for skilled and persistent effort to secure an adequate 
administration of justice adapted to the needs of our 
increasingly complex social organization. We greet you 
not simply as fellow practitioners with a similar tech- 
nique, certainly not as the members of a guild with 
a particular economic interest, not merely as men of 
learning and distinction, but as colleagues in the privi- 
leged administration of a public trust affording the 
necessary means by which private and public rights are 
vindicated, private and public wrongs are redressed, 
and the very basis of civilization is made secure. 

If we cannot fascinate you with venerable institu- 
tions, we may at least show the course of a unique 
development, the quality and rapidity of which may 
not be without interest. In place of age, we give you 
youth and speed. In this city whose hospitality we 
enjoy, there is unfolded before you the drama of 
\merican life. I shall not attempt to speak for Chi- 
cago. No one, not to the manner born, could do 
that adequately. But you may recall that only a half 
dozen miles from where we stand, well within the limits 
of the present city, was the slight rise of ground, eight 
to ten feet in height, which marked the divide between 
the Mississippi and the St. Lawrence watersheds. In 
times of high water, when the Des Plaines river over- 
flowed, there was only a short portage necessary be- 
tween Lake Michigan and the water route to the Gulf 
of Mexico. In consequence this was a highway of 
early discovery and later the familiar path of coloniza- 
tion and trade. Only one hundred years ago, long after 
the foundations of our national life had been securely 
laid, what is now the business portion of this great city 
was fenced in as a pasture, and it may interest the 
taxpayers of today to be reminded that the historian 
records that as late as 1834 the entire tax levy was 
$48.90. From the few hundreds of a village the popu- 
lation has risen to nearly 3,500,000, a people fortunate 
in the advantages of the interchanges of a continent, at 
the point where our East and West do meet. In your 
pilgrimages to other shrines of American enterprise, 
you will doubtless be fully advised of their development 
and achievements, and you may more readily under- 
stand why modesty of appraisement is an exceptional 
virtue. 

As lawyers, you will probably be led to consider 
our political and legal institutions, and their adapta- 


tions to this extraordinarily rapid growth, and you 
will naturally ponder the special problems which have 
been encountered and by no means have been solved. 
It is not surprising that visitors should find our con- 
stitutional arrangements somewhat difficult to compre- 
hend. There are not lacking those who think that we 
do not fully understand them ourselves. Even judges, 
the final arbiters of interpretation, have not infrequently 
suspected their brethren of the bench of an invincible 
ignorance on some crucial points. Constitutional argu- 
mentation is the inestimable, I will not say the priceless, 
privilege of the American bar. Still, structurally, the 
American system is simple and seems almost the in- 
evitable one in its general features. It gives us unity 
in diversity. A strong national government was essen- 
tial to our security and development and it was pro- 
vided by a practical adjustment designed to give us a 
national organization supreme within its sphere, while 
conserving in the States appropriate power to deal 
with local concerns. 

It is interesting to note the distinction between this 
system and that of Canada, where authority not con- 
ferred upon the Provinces resides in the Dominion 
Government, and thus, as I understand it, the Dominion 
Government controls procedure in criminal matters, 
with resulting uniformity. With us the authority of 
the States was not conferred but retained. After in- 
dependence was won, they were sources, not grantees, 
of power, while the National Government was estab- 
lished with the limited powers granted to it by the 
Federal Constitution. The powers not thus delegated, 
nor prohibited to the States were expressly reserved 
to the States respectively, or to the people. 

I shall not attempt to appraise the merits of the 
two systems but merely to indicate the historical rea- 
son for the divergence. Our system was the natural 
result of the exigencies of independent common- 
wealths, jealous of their prerogatives and yet com- 
posed of peoples who needed a national government 
operating effectively and uniformly to attain necessary 
national ends. The maintenance of local power in its 
original sources was inevitable. The consequence has 
been to give opportunity for what you may regard 
as a bewildering diversity in local laws and administra- 
tion, but it has saved us from a centralization which, 
considering the variety of needs of developing com- 
munities in a vast extent of country, might have broken 
down the national government. Paradoxical as it may 
seem, not only the security, but the efficiency of the 
Union lies in the appropriate maintenance of the au- 
thority of the States within the proper spheres of local 
government and local policy. Despite all the economic 
changes and the intimacies of closely related activities, 
notwithstanding the vast expansion of interstate com- 
merce in novel forms leading to unanticipated applica- 
tions of the national authority, which was granted with 
extraordinary wisdom in a very general formula, the 
States continue as reservoirs of power reserved, not 
conferred, by which they deal with a multitude of par- 
ticular concerns, and enjoy differentiations congenial to 
local sentiment. Whatever criticism you may pass upon 
the details of this organization, you will appreciate 
that its nature has made more easy the adaptations as 
a continent has been settled and State after State has 
been admitted to the Union on a basis of equality with 
the original thirteen States. However difficult it may 
be, in constitutional interpretation, to maintain per- 
fectly, and to the satisfaction of all, this balance be- 
tween State and Nation, it is of the essence of Ameri- 
can institutions that it should be preserved so far as 
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human wisdom makes this possible, and that encroach- 
ments upon State authority, however contrived, should 
be resisted with the same intelligent determination as 
that which demands that the national authority should 
be fully exercised to meet national needs. This is not 
simply the responsibility of the courts. It is funda- 
mentally the responsibility of the people, the ultimate 
repository of political power who may make and un- 
make institutions and finally determine what sort of 
government they will have. We are constantly re- 
minded that the streams of political life will not rise 
higher than their source, and that the security of the 
Nation must ultimately be found in the sense of individ- 
ual civic responsibility, in that political virtue which 
begins at home. 

You will at once observe how natural and essential 
has been the judicial function, a feature of our insti- 
tutions in which foreign students have been especially 
interested, in interpreting and applying our constitu- 
tional provisions and thus securing the preservation of 
constitutional privileges and restrictions. If the Con- 
gress could determine the limits of its own authority, 
it could destroy the States. It could usurp the authority 
of the national Executive. If the States could deter- 
mine the limitations of their power, they could destroy 
the Union. If the President could finally interpret the 
Constitution for himself, executive authority could be 
made supreme. Somewhere in such a system, with a 
written constitution establishing restrictions of state 
power and of national power, there must be a final 
arbiter, that is, final until the people in the constitutional 
method prescribe a change, if that be desired. It was 
also necessary that this arbiter of constitutional inter- 
pretation should be as far removed as possible from 
the sway of passion, of partisan motives, from the 
swirl of temporary gusts of the political wind. More- 
over, the rights of individuals are concerned in the 
distribution of powers, and as controversies arise they 
must be determined in accordance with law, that is, the 
fundamental law. And thus we have the classic ex- 
planation of the scope of the judicial power reposed in 
a supreme national tribunal. With the fallibility of men, 
but with judicial temper and sincere conviction, this 


tribunal has sought to keep the faith and to develop a 
constitutional jurisprudence reasonably harmonious and 
systematic. Naturally when legislative arrangements 
become the subject of judicial examination, when 
statutes of State and national legislatures are subject 
to constitutional tests and difficult questions give rise 
to serious differences of opinion, decisions become the 
subject of keen public scrutiny and sometimes of severe 
criticism. That is wholesome. Such criticism, or even 
the justice of it in particular cases, does not obscure 
the importance of the judicial function, as questions 
upon which men of equal ability and sincerity differ 
must be decided, so that government may go on. If 
even scientists disagree, if theologians and sociologists 
are in constant debate, if the policies of great states- 
men conflict, why should judges be expected to be al- 
ways in accord? The extent of their harmonious action 
is really more remarkable than occasional differences 
of opinion. Without undertaking to defend this sys- 
tem, perhaps it may be said that the judicial depart- 
ment of our Government has worked quite as well as 
the others, and it is difficult to see, if it had not existed, 
how the others could have worked at all, or at least 
with the measure of restraint which the Constitution 
contemplated. 

You may also be interested in noting, in such 
time as you may have to consider the legal panorama, 
that the founders of our Government were not content 
in establishing restrictions for State and Nation with 
respect to each other, but in addition put special limi- 
tations upon both in the interest of individual liberty. 
The founders sought to establish representative gov- 
ernment, but they had a profound distrust of legisla- 
tures. It is not for me to say to what extent, if at all, 
that distrust has been dissipated. Not content with 
the implications of the provisions of the Federal Con- 
stitution as proposed by the Constitutional Convention, 
there were at once added amendments to assure the 
conservation of individual rights. Among other things, 
the Congress was prohibited from depriving any per- 
son of life, liberty or property without due process of 
law. Madison, often called the father of the Consti- 
tution, who took a leading part in the preparation of 
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these amendments, stated their purpose. Said he: “If 
they are incorporated into the Constitution, independ- 
ent tribunals of justice will consider themselves in a 
peculiar manner the guardians of those rights; they 
will be an impenetrable bulwark against every assump- 
tion of power in the Legislative or Executive.” The 
ten amendments adopted at the outset applied to the 
Federal Government and not to the State governments, 
but after the Civil War another amendment, the 
Fourteenth, provided that no State should deprive any 
person of life, liberty or property without due process 
of law or deny to any person within its jurisdiction 
the equal protection of the laws. The broad language 
of the amendment thus transcended ‘the immediate ob- 
jects in view, and as the restriction on State power 
hecame part of the fundamental law, it became the 
duty of the courts to enforce it as much as any other 
provision. Contentions under this clause keep our 
courts busy, most of the time without much reason for 
its invocation. It appears, for example, that in the 
last ten terms of the Supreme Court, in the years 1920 
to 1929 inclusive, this clause of the Fourteenth Amend- 
ment was invoked in about 700 cases, and in about 85 
percentum of these the contention failed. While an 
enumeration of this sort throws little light upon the 
process of interpretation, it serves to indicate that many 
members of the Bar have sought a far broader applica- 
tion of the due process and equal protection provisions 
of the Constitution than that sanctioned by the Su- 
preme Court. The delicacy of the judicial duty is quite 
obvious. What is due process of law? We have no 
definition. The Barons of Runnymede had no notion 
of the burdens of interpretation which would be created 
by this offspring of their famous phrase “the law of 
the land”. Whatever the words of Magna Charta may 
have meant, the spirit of Magna Charta controlled the 
political thought of the American colonists. To the 
fathers who adopted the formula in State constitutions 
before it emerged in the Fifth Amendment of the 
Federal Constitution, it meant the preservation of rights 
which they conceived to be fundamental. They sought 
protection against the arbitrary exercise of power by 
both executives and legislatures, and wishing to be 
secure against tyranny they avoided the limitation of 
their rights by definition. They manifestly referred to 


the rudiments of justice. You can readily appreciate 
the importance of avoiding a construction foreign to 
the spirit and purpose of the constitutional provision 
and having the effect of transferring legislative dis- 
cretion to the courts through a failure to recognize the 
wide limits of legislative policy and the necessary op- 
portunities for changes, innovations and experiments, 
which are of the essence of political freedom, while at 
the same time maintaining the basic requirements of 
justice. 

While you are considering these aspects of our sys- 
tem of government, you may also be interested in the 
relation of these distinctive features to the work of 
the Bar. Instead of a compact system of jurispru- 
dence, we have forty-eight commonwealths with their 
own constitutions, with legislative machinery and au- 
thority and with full equipment of courts, besides our 
National Congress and Federal tribunals. I read the 
other day a review by an eminent English judge of 
the anomalies of the English law of husband and wife. 
We are not outdone, as our sisters here have recently 
summarized forty-eight varieties of woman’s legal 
status in the United States. We are constantly told 
by visitors that the chief American characteristic, if 
not fault, is uniformity, but, in the law, variety is still 
the spice of our life. Lawyers must be familiar with 
limitations of legislative power, with the host of ques- 
tions of jurisdiction and constitutional authority, if 
they would properly safeguard their clients from the 
pitfalls so elaborately provided. This duty, however, 
carries with it special advantages, so that your sym- 
pathy at first aroused may quickly give place to envy, 
for the United States gives the greatest opportunity 
for the greatest number of lawyers ever gathered under 
one flag. Lawyers may be derided but they are more 
than ever indispensable. The activities of municipali- 
ties, of the States and the Nation, create a most con- 
genial habitat. They multiply inordinately. 

With these exceptional opportunities go peculiar 
difficulties in meeting the obligations of the Bar as a 
whole and in promoting the improvements which we 
seriously need. As we have forty-eight commonwealths 
independent in local affairs, we have forty-eight Bars, 
forty-eight independent authorities establishing re- 
quirements for admission to practice, exercising dis- 
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ciplinary powers, prescribing the rules of procedure in 
local tribunals, civil and criminal. If the American 
Bar, as represented in this Association, desires reforms 
in legal methods, it must seek to create a force of opin- 
ion sufficient to secure effective measures in a great 
number, if not all, of forty-eight jurisdictions. A 
lawyer of distinction, a member of Parliament, said 
the other day that “the members of the profession are 
so habitually critical of every proposal they cannot col- 
lectively initiate any constructive policy.” If this could 
be said, despite the compact organization of the Bar 
abroad and its jealously guarded traditions, what shall 
be said of the American Bar with its wide distribu- 
tion and separate sources of authority? 

In the face of these difficulties it is the distinctive 
characteristic of our time that we are developing 
agencies of cooperation. For many years, Commission- 
ers of Uniform State Laws, appointed in the several 
States, have met to consider and draft proposed uni- 
form laws and they have a gratifying number of 
achievements to their credit. The American Law In- 
stitute has brought the best legal talent in the country 
to the stupendous task of the restatement of the law 
as found in the mass of judicial decisions, to the end 
that it may be possible for ripe and well-trained minds 
to approach the knowledge of the law. Judicial Coun- 
cils have been formed in several States to take cog- 
nizance of the problems which beset the courts. Sur- 
veys are in progress to learn the actual workings of 
the law. New institutes in great universities are estab- 
lished to inquire into the adaptation of the law to social 
ends. We are seeking to make provision for adequate 
statistics. We are in a ferment of inquiry, of com- 
parison, of self-analysis. So far as preparation for 
doing something is concerned, we are zealous and labor- 
ious. Perhaps in time we shall get something done. 

We do not blink the fact that the greatest need 
in this country today is improvement in the administra- 
tion of justice, especially of the criminal law. More 
important than uniform laws, or mere changes in pro- 
cedural details, more necessary than any statement of 
the law, is the fostering of respect for law itself, and 
the maintenance of the primary safeguards of life and 
property against organized criminal assaults, against 
the debauching of our institutions by the capitalization 
of crime. Most essential is the robust sentiment which, 
regardless of the differences of political parties and 
policies, demands purity and competence in official ac- 
tion, without which all democratic efforts are futile. 
Some of our difficulties strike so deep in our social 
organization and methods that even a united Bar could 
not solve them. But, as lawyers, we can not escape special 
responsibility so far as the administration of justice in 
our courts is concerned. A quickened Bar, alert to its 
power and responsibility, can secure honest, able and 
fearless prosecuting officers, magistrates and judges. 
Our Government is one of laws through men, and 
most of our problems in the administration of the 
criminal law could be solved by the selection of com- 
petent men, free from the corrupting influences of fear 
and favor. Contrary to erroneous opinion, which I 
regret to say is widely held, the profession of the law 
favors the breeding of such men, because its greatest 
reward in high professional repute, without which pe- 
cuniary success is but a mockery, is reserved for those 
who in the opinion of their intimates, their clients and 
professional brethren have demonstrated not only tech- 
nical ability but independence of character, scrupulous 
loyalty to the law and an unwavering fidelity to trust. 

I have referred to the disposition of lawyers to 


oppose proposals of change. But there is far less dis- 
agreement among them in their estimate of men. They 
know each other. The Bar can perform its best service 
by united effort to see that the administration of jus- 
tice is committed to those who command professional 
esteem. Such men sustained by sentiment of the Bar 
can make administration a source of pride rather than 
of anxiety and complaint. How is the Bar to accom- 
plish this and to rise above the divisions which cut 
across its membership? My answer is that this can be 
achieved by the example and insistence of the leading 
members of the Bar. In our profession, there are 
those, not necessarily the most affluent or widely known 
to the general public, who exert among their brethren 
the tremendous influence of ability and character. Their 
common and persistent effort would give the necessary 
leverage for action by our bar associations, which in 
turn would be able thus to exert their maximum power 
in developing public opinion in our communities. 

In order to attain our ends, we need the inspiring 
influence of delightful contacts, free from the distrac- 
tions of practice and the contentions of the forum. As 
American lawyers, we need the inspiration of interna- 
tional gatherings to give us a keener sense of national 
responsibility as well as of international fraternity, of 
the solidarity of the interests of justice throughout the 
world. We may thus profitably contemplate our re- 
sponsibility in relation to the conservation of peace by 
securing proper support for the judicial institutions of 
peace. If we can not generate the disposition to ar- 
range for the competent and impartial disposition of 
international controversies of a legal nature, how can 
we hope to compose amicably the conflicts of national 
policies which lie outside the range of accepted legal 
principles? In the performance of this duty to secure 
the adequate administration of international justice, the 
Bars of all civilized nations may unite, and thus not 
only attain an end common to all but may find their 
strength renewed for their separate endeavors at 
home. 

Our friends from England and France, from 
Scotland, from the Irish Free State, from the Domin- 
ion of Canada, we greet you as collaborators in the 
greatest of human causes, the cause of a just peace. In 
these days of delightful comradeship you will give us 
far more than you can receive. You broaden our 
vision; you reinforce our resolves. May we form 
here enduring friendships. 

PRESIDENT Sims: Ladies and gentlemen, the first 
response will be delivered on behalf of the British Bar 
by the Rt. Hon. Viscount Dunedin, G. C. V. O. 

Viscount Dunedin’s Response 

THe Rt. Hon. Viscount DuNEDIN: “Mr. Presi- 
dent, Chief Justice, Ladies and Gentleman: I esteem 
it a very high privilege to be allowed to respond to 
the kindly words of welcome which the Chief Justice 
has given us. We have just returned from Canada, 
where we found every mark of kindness, and indeed 
I may say affection. (Applause.) But in Canada, after 
all, we were all subjects of the same King. Nay, more, 
I may say at least on behalf of myself and two of those 
who accompany me, that we were really part of the 
administration of justice in Canada, for when I find 
myself sitting in the Judicial Committee of the Privy 
Council upon a Canadian case, I do not look upon 
myself as a member of an alien tribunal, but I look 
upon myself as the highest court of Canada. (Ap- 
plause.) And it makes no difference that that chame- 
leon-like tribunal to which I belong may find the next 
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day that it is dealing with a case 
from Australia or the Gold Coast 
or the Straits Settlement, or 
many other parts of the world, 
for that is merely the result of 
the unique character of the Brit- 
ish Empire. 

“Now I cannot say of the 
American Bar Association the 
things which I have said about 
Canada. Therefore, your welcome 
to us must be based on other con- 
siderations, and they are the con- 
siderations which are peculiarly 
erateful to us to think of, because 
they are the considerations of 
sheer friendliness and good will. 

“But do not let it be thought 
that there are no links which bind 
us lawyers of the United King- 
dom and Ireland to the lawyers 
of America. I think there is a 
three-fold link. 

“The first is that it is only 
some twelve years since we found 
ourselves shoulder to shoulder 
fighting together in the greatest 
war of modern times, which was 
taken up on our part in order to 
avoid oppression and domination, 
the lawyers both of our own 
country and yours taking their 
part in that struggle. They sac- 
rificed in many cases the chance 
of life, and they sacrificed what 
to some of them must have been 
exceedingly precious, the chance 
of professional advancement. And 
the second link is that of ances- 
try. I am well aware that there 








are many strains of blood in your 
great nation, but after all the first 
persons who founded your nation 
were English, and I have never 
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heard that those of you who can 
were averse to tracing an English descent. (Ap- 
plause.) And the third link, which is perhaps more 
appropriate to the present occasion, is that your 
system of law is founded on the common law of 
England, and indeed, except where altered by 
statute, is the common law of England now. 

“Now those of the deputation who were present 
at Montreal will remember that on that occasion, as I 
was speaking mostly to Frenchmen and felt that I was 
supported by our good friends of the deputation who 
have come from France, I was emboldened to pass a 
few encomiums upon the common law. I do not pro- 
pose to repeat what I then said, but after all for five 
and twenty years I have been more or less engaged in 
applying the common law, and while I do not pretend 
to understand it all, at the same time I have always 
been able to look at the common law with the eyes of 
one who was actually bred to it; and I said in a speech 
long ago, and I still remain of that opinion, that the 
common law is illogical but is a monumental testimony 
to common sense and the ideas of real justice. (Ap- 
plause. ) 

“There is another personal reason which endears 
the common law to me. My great-great-grandmother 


had a cousin and the name of that cousin was Lord 
Mansfield, and anybody who knows about the com- 
mon law of England will know what Lord Mansfield 
did for it. (Applause.) He moulded the common law 
of England with the help of juries of the city of Lon- 
don. But he did more than mould the law; he left the 
imprint of his method upon it; and that method seems 
to me to be this: that it is the business of judges to 
maintain the highest standard of what is just and right 
and at the same time not to make themselves alien to 
the general ideas of the business community. I think 
he was able to do that. 

“You might have a brand new code of laws drawn 
up by somebody with a philosophic mind, and it might 
read very well, but it would certainly break down in 
practice. The real thing is to keep in touch with the 
community which you have to serve. 

“Quite apart from the question of the influence of 
statutes you have the gradual development of law by 
what is laid down by judges, and I must say that I 
am very struck by this fact: so far as I know there 
has been no really great cleavage between the doc- 
trines of law as deduced by the American judges and 
the doctrines of law as deduced by the English judges. 
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Of course, I am not talking about such things as pro- 
cedure. I happened to glance in one of those very 
excellent reports which are made by your Association, 
and I saw from that that the differences of procedure 
in your various states are very great indeed. But pro- 
cedure is only a means to an end, and in the great 
conceptions of law I do not think there is any very 
great difference between the two systems. 

“No doubt some of the eloquent words that have 
just been spoken by the Chief Justice might lead you 
to another conclusion. I do not follow him upon what 
I listened to with the greatest attention and delight. 
Much of what he said has really a political rather than 
a legal aspect, and I do not follow for two reasons. 
In the first place, we are here as a deputation of mere 
lawyers. We probably among ourselves represent 
widely, different political opinions, but we are not go- 
ing to give expression to them here. And, secondly, 
much of what he said has really no application in our 
mind for a very simple reason—we have no written 
constitution. 

“If Parliament chooses to pass a bill which goes 
through the two houses and gets the royal assent, then 
it is not possible for a court to raise any question of 
ultra vires. On the other hand, of course, in the Judi- 
cial Committee we are dealing with that sort of ques- 
tion every day. To any of us it would be quite un- 
necessary to make the eloquent defense the Chief Jus- 
tice did of the necessity of the existence of a Supreme 
Court. We are—the Judicial Committee—every day 
fulfilling the functions of the Supreme Court of Amer- 
ica in deciding upon the written constitutions which 
we find in the different dominions and colonies of the 
3ritish Empire. It is for us to say, and for us alone, 
as things at present stand, whether on the conflicting 
claims between state and federal government the one 
is right or the other, and in disputes between private 
persons the same sort of questions arise. 

“Now the determination to a great extent, of 
course, depends on the judges, and as I am upon the 
question of judges I take this opportunity to hope that 
the Bar Association of America will dispel an idea 
which greatly shocked me the other day when I spoke 
to an American lady. I was put opposite an American 
lady who had not been much in England, and she 
wanted to know what my job was. Well, I told her, 
and I said that I had been at it a very long time. And 
I said that one peculiarity of having been upon it so 
long was that these other lords, my colleagues, had in 
the past each and every one of them appeared before 
me. She said, “How interesting! But I hope not for 
crime!” Now, my dear friends Lord Tomlin and Lord 
Macmillan have really been quite in low spirits ever 
since I told them. So that I hope the American Bar 
Association will do its best to dispel that view, if in- 
deed it is widely held in America. 

“In the matter of actual law I am afraid I must 
confess that you probably know more as to our decided 
cases than we do of yours. Except the decisions of the 
Supreme Court, I think it is almost unknown to quote 
an American decision in an English court. We do 
know, of course, certain well-known names. You do 
not need to tell us who Kent was or who Marshall 
was. But we do not attempt to fathom the enormous 
amount of American decisions. 

“If it comes to that, I confess I am not one of 
those who attach an enormous value to the mere ques- 
tion of precedents. I think reported cases are only 
really valuable when, in what is said by a judge, they 


give you in a crystallized form some of those great 
principles on which law depends. It is for that rea- 
son that I always turn to persons like Baron Parke, 
who was the soul of brevity in expression. And when 
I extol the soul of brevity I make it very clear that | 
am not going to detain you very long. 

“T think you will feel with me that I need to say 
no more except to thank you exceedingly warmly for 
the way in which you have received the proposition 
put to you by the Chief Justice, that we are welcome 
here. But I can say a little more. Just before I left 
I wrote to the King, and I told him what we were 
doing in coming, and I got this gracious answer: 

““T thank you for your letter, and while wishing 
a happy journey to the deputation, I hope that this 
visit will increase the feeling of good-fellowship be- 
tween the section of lawyers in the United Kingdom 
and Ireland and the lawyers of the great English- 
speaking communities upon the other side of the Atlan- 
tic.” (Applause. ) 

“Following His Majesty’s lead, I thank you very 
heartily for the way in which you have welcomed us 
here.” (Applause. ) 

PRESIDENT Sims: Lord Dunedin, before it passes 
our attention, allow us to say that we greatly appreciate 
the good will of His Majesty extended to us through 
the message you have read. I had been informed last 
year through personal touch with a gentleman who 
had seen His Majesty that he was looking forward 
with pleasure to this visit, as were we. 

“The next acknowledgment of our guests will be 
for the British Bar, a message to be delivered by Sir 
William Jowitt, Attorney General of His Majesty's 
Government.” 


Attorney General Jowitt Reads Message from 
English Bar 


Sir Witi1AM Jowirt, K. C., M. P.: “Mr. Presi- 
dent, ladies and gentlemen: I am not going to make a 
speech, but I am going to read a message which sets 
out with precision and without prolixity the views 
which the English Bar have charged me to bring to 
your notice. The message is as follows: 

“Upon the momentous occasion of this first offi- 
cial visit of representatives of the Bar of England to 
the Annual Meeting of the American Bar Association, 
the General Council of the Bar wishes to place on rec- 
ord its grateful thanks for the invitation and the 
hospitality extended. 

“*For itself and all members of the Bar who are 
unable to avail themselves of the opportunity to be 
present, it sends greetings of good will and hopes for 
the success of your meeting. 

“Tt recalls the great pleasure that was given in 
1924 to members of the Bar of England in being en- 
abled to meet many distinguished representatives of 
the American Bar in London, and it hopes that this 
further reunion between the professions in the two 
countries will rank as an event which will tend to bind 
closer together the English-speaking nations and so 
further the great cause of world peace. 

“Tn this spirit and with these hopes the General 
Council on behalf of the Bar of England greets its 
brethren of the great republic of the new world.’ (Ap- 
plause. ) 

PRESIDENT Sims: The next response is on behalf 
of the Solicitors of England, Sir Roger Gregory, Pres- 
ent President of the Law Society. 
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Sir Roger Gregory, President of the Law 
Society, Speaks 

Sir Rocer Grecory: “Mr. President, Chief Jus- 
tice, ladies and gentlemen: I deem it indeed a very 
creat honor that I, as representing the solicitors of 
England, should be allowed to address this vast meet- 
ing tonight. I bring from them a message of good 
will and affection, and I know that I shall carry back 
to them the same message from you. (Applause. ) 

“When Lord Dunedin has dealt with a legal or 
any other subject there is very little left for an ordi- 
nary mortal to say. But had I the eloquence of a prac- 
tised orator or unlimited time at my disposal, they 
would be inadequate to attempt to express properly 
the sentiments which your bounteous hospitality and 
your affectionate welcome have raised in our breasts 
today. 

“But I think perhaps that those sentiments could 
not be well expressed in words. They are better ex- 
pressed by a grip of the hand, a little dimness of the 
eye; and I would therefore ask you to allow me to 
confine my speech to words of the simplest but words 
that are sometimes too often forgotten. They are: 
[hank you, my friends; thank you very much.” (Ap- 
plause. ) 

PRESIDENT Sims: Not all of us in 1924 had the 
privilege of going to Edinburgh. Those who did re- 
norted to us how much we who were not able to go 
there missed. The next response is on behalf of the 
Bar of Scotland, by Mr. James S. Leadbetter, King’s 
Counsel. 


Mr. Leadbetter on Behalf of the Bar of Scotland 


Mr. J. S. Leapsetrer, K. C.: “Mr. President, 
Chief Justice, Ladies and Gentlemen: It gives me the 
sreatest pleasure and pride to have this opportunity, 
on behalf of the legal profession in Scotland, of join- 
ing ourselves to those expressions of gratitude which 
have been announced by the speakers who have pre- 
ceded me, for the extremely kind words in which our 
welcome has been conveyed and the extraordinary hos- 
pitality which you have afforded to us in this country. 

“My native land of Scotland is a very small land, 
and the deputation of Scottish lawyers is a very small 
deputation. But all the same I hope you will believe 
that our gratitude and our affection are none the less 
deep on that account. Most of those in the Scottish 
deputation are coming to this country for the first 
time, and they have been looking forward to it with 
the keenest anticipation of pleasure and of profit. 

“We have come from a very small country to a 
very vast country. We have come from a land with 
an uncertain climate and where the soil, the greater 
proportion of it, is rocky and unfertile; and we have 
come to a land of boundless spaciousness, to a land 
where nature is in her most bountiful mood. 

“Born and nurtured in a stern land, our sons of 
Scotland have been forced to develop their character 
hy hard work and perseverance and determination, by 
which alone they could earn a living and advance along 
with neighboring nations on the path towards civili- 
zation. Fondled by a stern land, they have never been 
reluctant or faint-hearted about adventuring wherever 
in the waste places of the earth they could by toil bring 
those places within the bounds of civilization and re- 
ceive from a more bountiful nature a richer reward. 

“Not a few of my countrymen have come to set- 
tle in this land. I like to think that they have played 
their part in winning civilized lands out of waste prai- 


ries, in closing places where wildness prevailed to pro- 
vide a fertile land and homesteads filled with pros- 
perous and happy families. 

“Tt is with that in view that we have an added 
pleasure in coming to this country of yours, because 
we feel that we are not coming among a strange peo- 
ple, but we are coming also amongst many of our own 
kindred. We like to feel that those of our kindred 
who have come here and settled here have become the 
most loyal among your citizens, also retaining and feel- 
ing a secondary affection for their mother land. (Ap- 
plause.) We value this opportunity of coming here be- 
cause it gives us a tender and warm feeling in our hearts 
to think we have come among a people who are linked to 
us with these bonds of kinship; and we like to think 
that in this small degree at least we are by these bonds 
adding one more to the links that bind the great Eng- 
lish-speaking peoples on both sides of the Atlantic to 
each other and aiding them in marching forward 
shoulder to shoulder in amity and in respect for each 
other, in the great tasks set before them of furthering 
the civilization of mankind.” (Applause. ) 

PRESIDENT Sims: Now we shall hear a response 
from the bench and bar of the Irish Free State, deliv- 
ered by Mr. Justice Hanna. 


Mr. Justice Hanna Speaks for Irish Free 
State Bench and Bar 


Mr. Justice HANNA, of Dublin: “Mr. President, 
Mr. Chief Justice, Ladies and Gentlemen: You will 
hardly realize how unique this occasion is for the bench 
and bar of the Irish Free State. It is the first time 
that that body has been invited as such to attend and 
take part in a conference of international lawyers. 
( Applause. ) 

“Tt is true that two years ago our Chief Justice, 
the Honorable Hugh Kennedy, passed through many 
of the cities of Canada and a great many of the cities 
of your states, took part in the meetings of the asso- 
ciations of those two countries, and passed friendly 
greetings with the leading lawyers in those two coun- 
tries; and I know that we deeply appreciate the kind- 
ness that was shown to him, the professional frater- 
nity that was displayed. He has recorded all this in 
writing in one of our journals where it may be perused 
in your libraries. There is no one in the various dele- 
gation that are attending here to address you who 
can respond for the bench and bar of the Irish Free 
State but some one of that particular delegation, and 
it has been left to me to convey to you and the thou- 
sands of lawyers of your great country the greetings 
of the Irish bench and bar. 

“Some of you may be aware that through unfor- 
tunate circumstances which need not be dealt with, 
what was once the great body of the Bar of Ireland is 
now divided into two bodies, the bar and bench of the 
Irish Free State and the bench and bar of northern 
Ireland. But I am bound to say this, and I would like 
to have you carry this away with you, that all the 
judges of the bench of northern Ireland and the ma- 
jority of the bar of northern Ireland are still members 
of our Inn and are benchers of King’s Inn. (Ap- 
plause. ) 

“The problems which we have had to deal with 
in the Irish Free State for the last ten years, if I may 
compare small things with great, are somewhat simi- 
lar to those upon which the Chief Justice of the United 
States has addressed you. We have been concerned 
deeply with constitutional questions from the legal 
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point of view, and we have been 
concerned deeply with the ad- 
ministration of justice under a 
new judicial system. This is not 
the time nor the place to deal 
with either of these two prob- 
lems or the questions that have 
arisen in detail under them. But 
I would venture to suggest to 
American lawyers, especially 
those who are interested in con- 
stitutional law, that the consid- 
eration of what has passed in the 
Irish Free State since the year 
1922 will be very informing and 
valuable to them. 

“Under our new judicial sys- 
tem you will find that we have 
endeavored to deal with two of 
the problems which the Chief 
Justice in his eloquent address 
has mentioned with reference to 
your country. One is the decen- 
tralization of the administration 
of the law, the bringing of law 
to the doors of the people. And 
the second is the appointment of 
men upon whom the people can 
rely to have their law admin- 
istered without fear, favor or 
affection. The latter question 
arose more immediately and par- 
ticularly in our lower courts, but 
certainly not our least important 
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courts—the courts of the District 
Justices. We abolished with one 
stroke of the pen the old unpaid 
magistrate and we put in his place a 
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lawyer, either a barrister or a solic- 

itor of a considerable number of years’ experience, who 
was a paid magistrate and upon whom fell the burden 
of administering summary jurisdiction of all minor 
offenses. And we have found, and I speak for my- 
self from my own judicial knowledge of the work that 
goes on in these district justice courts, that the res- 
toration of law and order in the Free State has de- 
pended more upon the type of men that have been ren- 
dering and administering justice in the lower courts 
than, possibly, the type of judges who were appointed 
for the higher courts, because, in my view, the admin- 
istration of law in a district, be it large or small, by 
the magistrate who presides and has to deal with the 
offenses that are brought in every morning or every 
week before him, is the real basis of the administra- 
tion of law in the country. (Applause. ) 

“Sometimes judges of the high courts—I dare not 
speak of the judges of the Supreme Court—but some- 
times judges of the high courts think, and I am bound 
to say for myself I thought sometimes myself—that 
the restoration of law and order depended upon what 
the high court judges did in dealing with the heavier 
classes of crime. But I have come firmly to the con- 
clusion, certainly so far as our little country is con- 
cerned, and it may be that the principle is sound, that 
the real basis of the establishment of law and order lies 
in the competency, honesty and fidelity to their trust 
of the lowest rank of judges. (Applause. ) 

We proceeded then to deal with our next courts 
in rank—that is, our circuit courts—and we have found 


men in the highest positions in the profession ready 
to act as circuit judges. We have now in our circuit 
judges in the Irish Free State a number of lawyers 
who might easily have expected to have attained the 
higher positions who are willing—possibly for rea- 
sons of their own—to bring their great learning and 
their great experience—for they are all lawyers of 
great experience—to bear upon the secondary juris- 
diction, which has been increased to 300 pounds upon 
the common law side and 1,000 pounds upon the equity 
side. 

“Now I venture just to put those two thoughts 
before you for the lawyers to carry away, as illustra- 
tions of the principle which the Chief Justice of the 
United States has indicated—that it is necessary for a 
community that is to establish law and order, or revive 
law and order, to have men in judicial positions upon 
whom they can rely absolutely. 

“Now, might I say, to have missed the address 
given by your Chief Justice would have been a great 
loss to me. I knew of his great reputation, but it has 
been a delightful pleasure to me to listen with deep 
interest to every word that he has uttered on these 
profound problems. As he ended, I thought of Mil- 
ton’s words, 

‘The Angel ended, and in Adam’s ear 

So charming left his voice, that he awhile 

Still stood to listen.’ 

And one thing that I shall carry away with me from 








p 


a 








VISITING FoREIGN LAWYERS ARE GIVEN ENTHUSIASTIC WELCOME 





635 





this great meeting is the remembrance of those elo- 
quent and vivid words that he has uttered. 

“About this visit: the value of this visit in my 
opinion is not so much that judges may come in con- 
tact with judges, but that the young men who are to 
be the judges of the future in all these various coun- 
tries may come in contact with each other. There are 
many of us who have topped the hill and are facing 
slowly the setting sun. But there are thousands of 
you and there are hundreds of our delegation who are 
coming, climbing up the hill, who have not yet reached 
the top and the future lies not only in the tradition 
which some of the senior men may leave behind them 
hut in the hope that the feeling of fraternity that has 
heen engendered among the younger men may be car- 
ried through to other generations yet to come. 

“Your hospitality has been magnificent. Take this 
day for a text, and from it preach. It has been mar- 
velous. I had almost said that, having the advantage, 
from the kindness of one of your citizens, of having 
had a drive around the city, I was speechless; but un- 
fortunately for you that is not so. 

‘But I have gazed in amazement—in amazement 

—at the magnificent city which in the period of sixty 

or seventy years you vigorous people have built. I 
have seen nothing to equal it. When we were in Can- 
ada we thought we should never be able to conclude 
our visit and leave Boston or New York, as the case 
may be, early in September. But I think from what I 
can see of my colleagues—I speak only for the col- 
leagues of the Irish Free State—we shall neither bend 
nor break, nor shun a soldier’s death. We shall go 
through with it, and I shall carry back, and I know my 
colleagues will carry back, to Ireland, very pleasant 
memories. The day has gone past when people de- 
cline to come to America for the reason of a young 
Irishman of whom I heard. Someone said to him, 
‘Mike, why don’t you go to America and earn six 
pounds a day?’ And he said, ‘In the name of goodness 
what would I do with six pounds a day?’ I think that 
day is over.. And from the number of the Irish, or 
men of Irish extraction or birth, that are in your com- 
munity of Chicago, or in the legal profession, I think 
we might draw the conclusion that they are not satis- 
fied with six pounds a day. 

“Now, Mr. President, ladies and gentlemen, I 
thank you for listening to me so patiently. It was the 
first time since we entered the borders of the United 
States that a representative of the Irish Free State 
delegation had an opportunity of speaking what I know 
is in the hearts of all the Irishmen to you—that is, their 
very deep and grateful thanks.” ( Applause. ) 

PRESIDENT Sims: “Those of you of British stock 
feel a certain natural pride that Lord Dunedin still 
recognized in the laws of this country the dominance 
of the common law of the country of our origin. But 
we are far from not recognizing the obligations we owe 
to the great republic of France, to French law and in- 
stitutions. We now will hear from M. Henri Decugis, 
Avocat a la Cour de Paris, Chevalier of the Legion of 
Honor, and a member of the Committee of Commerce. 

M. Henri Decugis Speaks for the Paris Bar 

M. Henri Decucis: “Mr. President, Chief Jus- 
tice Hughes, members of the American Bar Associa- 
tion, ladies and gentlemen: The kind and gracious 
words of welcome of the respected Chief Justice of 
the United States have gone to our hearts, and it is 





with a deep feeling of cordiality and sympathy that we 
have heard them. 

“On behalf of M. le Batonnier Payen, Chief of 
the Paris Bar, who has delegated me here, I thank you 
warmly for what you have said and for your magnifi- 
cent reception. 

“We had hoped at one time that our illustrious 
colleague, M. Raymond Poincaré, would head our dele- 
gation. (Applause). M. Raymond Poincaré, former 
president of the French republic, who made such an 
enviable record of service to his country during the 
great war, has been unable to come with us. But he 
has urged me to say how glad he would have been to 
have been with us here tonight. 

“Mr. Chief Justice Hughes, we know you very 
well already. All the members of the Paris Bar who 
are here with me today remember the magnificent and 
noble speech which you addressed to our Batonnier in 
Paris, on the 24th of July, 1924. In that speech you 
recognized in a generous and brotherly spirit the sim- 
ilarity of our professional aims and ideals. We all felt 
our common ideal and the strength of the bonds which 
unite lawyers practicing in their respective countries. 

“Having regard to the fact that, generally speak- 
ing jurists are preoccupied with the same problems 
and must solve them with similar methods, I would 
now like to add a few words, in which I shall endeavor 
to call the attention of the American lawyers to a ques- 
tion which will probably have a great international im- 
portance within the next few years and which will evi- 
dently give much hard work to statesmen and to 
lawyers. 

“The matter which I have in mind concerns the 
recent development of international trade agreements 
and their legal significance from a general point of view. 
The rapid growth of these large commercial and indus- 
trial organizations frequently called cartels during the 
last few years, is a fact of paramount importance, the 
far-reaching effects of which are just beginning to be 
anticipated by observers and cannot be overrated. The 
legal minds of every country should study this growth 
very carefully so they will have their word to say in 
the matter when the time comes. 

“When we read in the newspapers that German, 
French, Belgian and Luxemburgian steel makers have 
made a contract whereby the distribution and sale of 
their products not only in Europe but throughout the 
world are made now in accordance with certain rules, 
and that their commercial policy is being discussed and 
agreed upon at periodical meetings, we are led to think 
that, so far as steel is concerned, the territorial classi- 
fications which had hitherto sharply divided French 
makers from Belgian or German steel producers are 
losing somewhat of their importance. The competitive 
spirit of trade is gradually yielding to the cooperative 
spirit. 

“Another striking instance of an international con- 
tract of a similar nature is the dye-stuff agreements 
which now exist between all the European firms con- 
cerned with the manufacture of dye-stuffs. Similar 
combinations have also been formed for many other 
products, such as steel rails, ferro-manganese, dephos- 
phoration slags, cement, magnesia, calcium carbide, 
ferro-silicum, iodine, white lead, pneumatic tires, qui- 
nine, glass, electric lamps, Welsbach mantles, special 
papers, velvets, shipping rates and many others. 

“Fresh agreements are in the course of negotiation 
concerning nitrogenous products, copper, zinc, petrol, 
railway cars, etc. If things go on at the present rate, 
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these arrangements will soon cover the whole of indus- 
try in the European continent. 

“The provisions made are of a most interesting 
nature. The contract concerning the sale of railway 
cars, for instance, contains a clause of peculiar interest 
in connection with trade depression periods. We are 
told that this contract will bind French, German, Ital- 
ian, Belgian, Swiss, Hungarian, Austrian and eventu- 
ally Polish and Roumanian makers of railway cars. 
According to the information circulated in the press, 
the contract will contain a cumulative clause—that is 
to say, when a certain country shall not be able to 
export the agreed quantities during a given year, owing 
to temporarily increased sales in the interior market, 
it shall be entitled to make up for the difference in the 
following years. 

“Such contracts are intended to regularize produc- 
tion from year to year, to stabilize trade prices, and to 
avoid the economic disturbances produced by unorgan- 
ized international competition. This is true cooperation, 
is it not? 

“Tt is quite clear that a network of international 
trade contracts is rapidly spreading over the European 
continent and will eventually extend its meshes over 
other parts of the civilized world. Petrol will prob- 
ably start first and will link Europe and America in 
that respect. 

“Such contracts are not much influenced by politi- 
cal frontiers and customs. In other words, the activity 
of a firm manufacturing a certain commodity is becom- 
ing less and less influenced by its national status. It is 
increasingly and overwhelmingly influenced by its con- 
tracts with firms producing the same article in other 
countries. 

“When one views this very remarkable develop- 
ment of European industries, one comes to the conclu- 
sion that we are now witnessing a surprising transfor- 
mation of human activity. 

“So far, the movement has been chiefly confined 
to the European continent, but signs are not wanting 
that British manufacturers or producers are not unwill- 
ing to join and have indeed already done so in some 
notable instances. 

“The economic creed, both of the Old World and 
of the New World, was undoubtedly during the nine- 
teenth century that free competition is the life of trade. 
In the United States, for instance, this doctrine cul- 
minated in the Sherman Act of 1890 which declared 
illegal every contract or combination in the form of a 
trust, or otherwise, in restraint of trade or commerce 
amongst the several states. But the Webb Export 
Trade Act of 1918 has restricted the policy of the 
Sherman Act to the interior market. So that there is 
now nothing apparently to prevent American manufac- 
turers joining in the effort made by Europe to organ- 
ize production internationally. 

“Organized cooperation in trade will perhaps be 
a more commonly received doctrine in the near future. 
Competition will assuredly not disappear. It would 
probably be a fatal mistake to try to suppress it, but 
it will take more subtle and peaceful forms and will 
leave a greater field to contractual cooperation. 

“At any rate there is no doubt that the present 
tendency of which | have endeavored to give a brief 
outline is in accordance with the general evolution of 
legal relations. A great English thinker, Sir Henry 
Maine, who wrote his celebrated book on Ancient Law 
about seventy years ago, has pointed out that the move- 
ment of progressive societies has hitherto been a move- 









ment from Status to Contract. 

“He observed that the activities of individuals are 
more and more governed by their contractual relations 
and less by the rights or duties arising from their legal 
or political status. 

“This is now becoming true with regard to their 
international activities and it is now clear that these 
international combinations are perfectly in accordance 
with the general trend of evolution as described by Sir 
Henry Maine. Whether they will necessitate later some 
international supervision may be a problem which 
statesmen and lawyers will have to study and its solu- 
tion will be by no means easy. But the general ten- 
dency is too obvious to be ignored, and this is why | 
have ventured to offer these few observations on this 
subject which is now becoming familiar to European 
lawyers. 

“T thank you very much for your kind attention.” 

PRESIDENT Sims: You know what our brothers 
across the border, that invisible line, are going to say. 
But we want to hear at least a word from Mr. Justice 
Harvey, Chief Justice of the Supreme Court of Al- 
berta. 


Chief Justice Harvey of Alberta Speaks for Canada 


Cuter Justice Horace Harvey, of Alberta: 
“Mr. President, Chief Justice, ladies and gentlemen: 
It would be quite futile for me to attempt to express 
the feelings of gratitude which in common with your 
other guests I entertain, and which have been so fit- 
tingly and eloquently expressed by the speakers who 
have preceded me; and I would content myself with the 
simple judicial expression ‘I concur’ (applause )—were 
it not that Canada and the Canadian Bar Association 
for whom I have the honor to speak tonight stand in 
a somewhat different relation to you from that of the 
other countries and bodies represented here. 

“Canada looks upon the United States as upon a 
big brother. (Applause). The Canadian Bar Asso- 
ciation looks to the American Bar Association as to 
a kindly mother. When in 1913 for the first time in 
the history of your association you went beyond your 
borders to hold your meeting in the city of Montreal, 
in Canada, you had as your distinguished guest the 
eminent, talented and distinguished Lord Chancellor, 
the late Lord Haldane. (Applause). At that meet- 
ing we of the Canadian bench and bar who had the high 
privilege of being present at your sessions were deeply 
impressed with the great possibilities for good to the 
members and for service to the public in such an 
organization, and forthwith a serious and determined 
effort was made to establish in Canada, where we had 
in our system conditions somewhat similar to yours 
here, a similar organization. 

“The effort was successful. We are already a 
fairly strong and healthy child. That success was due 
in very large measure to our first president, who for 
several years guided and assisted in the development 
of our association, who represented us on our visit 
overseas in 1924, who was known to very many here 
tonight, both guests and hosts, and who will always be 
held in grateful memory by us—the late Sir James 
Aikins. (Applause). 

“Thus we owe our birth to you, and we trust 
that you will always continue to take a due parental 
interest in our welfare. May I therefore say on behalf 
of all of the members of the bench and bar in Canada 
that we thank you most sincerely for the inception of 
our organization. We thank you for the interest you 
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have taken in our well-being, in particular with refer- 
ence to the high quality of the representatives you have 
sent to our annual meetings from year to year. We 
thank you with all our hearts for the kind welcome, 
for the great courtesy, for the unstinted hospitality 
which you have shown us in connection with this most 
important gathering of yours this year.” (Applause). 
PRESIDENT Sims: And now having extended our 
welcome as we believe in the best way that it was pos- 
sible for us to do, and having received from our guests 
the expressions which we take to our hearts as evidence 
that that is what is in their minds, let us adjourn for 
this evening, each individual member of this Associa- 
tion extending from day to day, while our friends are 
with us here, every evidence of good will he can and 
every evidence of companionship in all the relations 
between us at this meeting. We are adjourned. 
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Goodhart and Miss Angela Carter, Mr. Edwin Alfred Godson, 
M.C., and Mrs. Godson, Mr. William George Earengey, 
Mr, Frederick John Varley, Mr. Edward James, Mr. Wil- 
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Miss Mercy Ashworth, Mr. Francis Raymond Evershed 
and Mrs. Evershed, Mr. Hugh Goitein, Mr. Cyril Mont- 
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Miss Dorothy Scott Stokes, Mr. Frederick Alan Martineau, 
Mr. Eric Cuddon. 
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Major G. H. Bailey, Guildford; Mr. Thomas Baines 
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Lady Bull, London; Master Pretor W. Chandler and Mrs. 
Chandler, London; Mr. S. H. Clay and Mrs. Clay, Ret- 
ford; Mr. A. Saville Cohen, London; Mr. E. R. Cook, 
C.B.E., and Mrs. Cook, London; Mr. William Charles 


Crocker and ag Crocker, London; Mr. A. W. Drew, 
Isle of Wight; S. H. Easterbrook and Mrs. Easter- 
brook, Torquay; M Sie George Etherton, O.B.E., Preston; 
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don; Mr. W. C. Gell and Mrs. Gell, Birmingham; Colone! 
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ory, London; Mr. F. A. S. Gwatkin and Mrs. Gwatkin and 
son, London; Mr. P. J. Hackett and Mrs. Hackett, Liver- 
pool; Mr. F. Harrison and Mrs. Harrison, Northampton; 
Mr. A. J. Hatwell, Birmingham; Mr. Thomas Hidderley 
and Mr. Hidderley (son), Stockport; Mr. J. Y. Holt, 
Bromsgrove; Mr. W. Jessop and Mrs. Jessop and Miss N. 
O. M. Jessop (daughter), London; Mr. W. B. Jessopp and 
Mrs. Jessopp, Bedford; Major H. O. Lock and Mrs. Lock, 
Dorchester; Mr. R. Makepeace Lott, LL.M., London; Mr. 
R. McDonald, Liverpool; Mr. C. E. Martin, Southampton; 
Mr. E. E. Mason and Mrs. Mason, West Didsbury; Mr. 
M. E. Nee, London; Mr. Sydney Newman, London; Mr. 
J. Godfrey Nicholls and Mrs. Nicholls, London; Mr. Geof- 
frey William Russell, London; Mr. Gerald Russell and 
Mrs. Russell, London; Mr. H. F. Sergeant, Scunthorpe; 
Mr. L. Silkin, London; Mr. A. N. Stephens and Mrs. 
Stephens, London; Mr. W. Townend and Miss Townend 
(daughter), Wakefield; Mr. G. A. Waller and G. H. Waller 
(son), Southampton; Mr. A. O. Warren, London; Mr. C. 
E. Warren and Mrs. Warren, Leeds; Mr. W. G. Weller, 
Bromley; Mr. J. F. West, Birmingham; Mr. W. Mont- 
gomery White and Mrs. White and Miss White, London; 
Mr. F. Baildon Wright and Mrs. Wright, London; Mr. 
J. R. Yates and Mrs. Yates, London. 


List of Visitors from Scotland 
King’s Counsel 


Mr. James Stevenson Leadbetter, 
Mr. James Keith, K.C., Edinburgh. 
Junior Bar 
Mr. Robert Johnston Wallace, Edinburgh; Mr. James 
Scott Cumberland Reid, Edinburgh; Mr. William Alexan- 
der Murray, D.S.O., M.C., Edinburgh. 


Solicitors 

Mr. William Campbell Johnston, LL.D., and Miss 
Lois Johnston, Edinburgh; Lt.Col. Alexander Stevenson 
Blair, C.M.G., Edinburgh; Mr. George Francis Henderson, 
M.C., Edinburgh; Mr. James Miller Thomson, LL.B., Edin- 
burgh; Mr. John James Waugh, Edinburgh; Mr. Alan G. 
Clapperton, LL.D., and Mrs. Clapperton, Glasgow; Mr. 
Joseph Johnston and Mr. D. H. Johnston, Aberdeen; Mr. 
Robert Bertram Williamson, LL.B., Aberdeen; Mr. George 
A. Williamson, B.L., Aberdeen; Mr. F. W. Kay, Aberdeen. 


List of Visitors from the Irish Free 


State 


Member of the Irish Bench 
Hon. Mr. Justice Hanna, Dublin. 

Members of the Irish Bar 
Mr. M. J. Ryan, S.C., Professor of one yom — 3 
University College, Dublin; Mr. H. Hughes, S.C., ; 
Brereton Barry, The Hon ‘Martyn Hemphill. 


List of Visitors from France 


Mr. Henri Decugis, M. Fernand Izouard, M. George 
Servas, M. Frederic Herold, M. Marcel Ragon and Mme. 
Ragon, M. Paul Weill, M. Georges Delavente, M. Marcel 
Bloch and Mme. Bloch, M. Jean Paul Antoine Georges 
Daumas, M. Parsy, M. Jean Priou, all of Paris; M. Henry 
Dupeyron and Mme. Dupeyron of Toulouse; M. Rene Del- 
zangles, M. Armand Gregoire, M. Marcelle Roger, M. Noel 
de Coulhac-Mazerieux, M. C. Boissard, M. J. J. Dumoret, 
M. Leon Netter and Mme. Netter, all of Paris. 


List of Visitors from Canada 


Hon. Chief Justice Harvey and Mrs. Harvey, Edmon- 
ton, Alberta; Hon. N. W. Rowell, K.C., LL.D., and Mrs. 
Rowell, Toronto, Ontario; Louis S. St. Laurent, Esq., 
K.C., LL.D. and Mrs. St. Laurent, Quebec, Quebec; W. C. 
Macdonald, Esq., K.C., Halifax, Nova Scotia; Lindley 
Crease, Esq., K.C., Victoria, British Columbia; E. H. Cole- 
man, Esq., K.C., Winnipeg, Manitoba; W. A. Gilchrist, 
Esq. and Mrs. Gilchrist, Saskatoon, Saskatchewan; W. S. 
Montgomery, Esq. and Mrs. Montgomery, Toronto, On- 
tario; seotae 7. Tweedy, Esq., Charlottetown, Prince Ed- 
ward Island; Glynn L. Cousley, Esq., Winnipeg, Mani- 
toba; Varley B. Fullerton, Esq., K.C., Parrsboro, Nova 
Scotia; Judge Leahy, Kerrobert, Saskatchewan. 


K.C., Edinburgh; 


The 














ASSOCIATION MEDAL AWARDED TO ELIHU ROOT 





HE American Bar Associa- 

tion Medal for conspicuous 

service in the cause of Ameri- 
can Jurisprudence was awarded to 
Elihu Root at the Fifty-third An- 
nual Meeting. The presentation, 
which was made by Hon. J. Wes- 
ton Allen of Massachusetts, a 
member of the Committee of 
Award, was the occasion of a 
notable demonstration of personal 
and professional esteem on the 
part of the large gathering at the 
seventh session on Friday morn- 
ing. 

On the announcement by Past 
President Kellogg, who occupied 
the chair, that the Association 
was about to confer this honor 
upon Mr. Root, the members 
broke into great applause and 
rose to their feet. The applause 
was renewed as Mr. Root rose 
and came forward on the plat- 
form to receive the medal from 
Mr. Allen, and again at the con- 
clusion of his response to Mr. 
Allen’s remarks. 

The medal, as Chairman Kel- 
logg announced, was awarded by 
a committee consisting of Mr. 
Justice Van Devanter of the 
Supreme Court of the United 
States, George W. Wickersham, 
John W. Davis, Silas H. Strawn 
and J. Weston Allen. It is the 
second time it has been awarded 
since it was established in ac- 
cordance with a resolution adopt- 
ed at the Semi-Centennial meet- 
ing at Seattle, the first recipient 
being Prof. Samuel H. Williston 
of the Law School of Harvard 





Underwood & Underwood 


HON. ELIHU ROOT 





University. 
Mr. Allen addressed Mr. Root 
as follows: 

“Elihu Root, this Association salutes you as the 
Dean of the American Bar. (Applause.) 

“Your interest in this Association and your 
service to it as wise counselor and honored presi- 
dent have endeared you to its members. It would 
be idle for me to recount the many and great serv- 
ices which you have rendered in the cause of Amer- 
ican jurisprudence for they are known to all men. 

“The doors to the Council Halls of Europe 
have opened at your coming, and in the delibera- 
tions of the nations your wise counsel has been ac- 
cepted as authority. (Applause.) 

“Your achievements in the cause of World 
Peace and international good will have won for you 
the gratitude, not only of your own country, but 
of Great Britain and France and all the nations of 
the world. (Applause.) 

“Especially do we recall how last year you 
came from well deserved retirement at the behest 


of our honored chairman, then Secretary of State, 
and again crossed the seas and rendered what we 
believe in future years will be counted as_ the 
greatest service to your country in a long life of 
service. (Applause. ) 

“On behalf of the Committee of Award, it is 
my privilege to confer upon you the American Bar 
Association Medal for conspicuous service in the 
cause of American jurisprudence.” (Applause— 
audience standing.) 

Mr. Root responded: 

“Mr. President, Mr. Allen, I thank you very 
much for your kind expressions. 

“Old friends of the Association, believe that I 
do appreciate this act upon your part. Such things 
are done, of course, upon judgment, but they are 
not done without a feeling of friendship which 
inspires the act, and it is that which I treasure most 
in this gift. (Applause.) 
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“TI have great faith in the value and the future 
of the American Bar Association. I think that to 
weld together all the separate bars of our several 
states into one body of common understandings 
and common sympathy and common purposes, in- 
spired by the spirit of public service, is essential 
to the perpetuation of the American system of jus- 
tice, and to enable the administration of the law to 
keep pace with the rapid changes of life in our coun- 
try. 

“Life is too complicated now to be dealt with 
as a matter of first impressions. Political agencies 
are not able out of their own natural instincts to 
deal with the problems that are presented in the 
making of law and the doing of justice. 

“Everywhere political agencies are being sup- 
plemented, receiving their motive power and direc- 
tion from unofficial organizations, such as Cham- 
bers of Commerce, Boards of Trade, associations of 
every calling, associations of people of every phase 
of thought and feeling, forming a constructive and 
permanent part of our system of government; and 
it is the American Bar Association which has under- 
taken and is performing the duty of seeing that 
there is constantly greater efficiency on the part of 
the Bar as a part of the government of the United 
States. 

“T have faith to believe that this increase in 
numbers and in power and in activity which has 
characterized your recent years will continue, and 
that the American Bar Association, by the exercise 
of power in the spirit of public service, will become 


so great an influence that its judgment as to how 
the law may be administered better and ever better 
will be accepted as a guide of political action. 
(Applause.) 

“It is because this welcome gift from you seems 
to require a judgment on your part that I am 
worthy to be considered your associate, and ex- 
presses your sympathetic feeling and friendship be- 
cause of my activities in the early work of this 
Association, that I hold it in the greatest esteem. 
(Applause.) 

“T thank you, old friends, for not forgetting me 
in my retirement, and I thank you for thus record- 
ing a sense of constant companionship and sym- 
pathy.” (Applause—audience standing.) 





An Appreciated Adjunct of Annual Meetings 


The Conference on Uniform State Laws, which was in 
session the week beginning August 10th, and the American 
Bar Association Convention the week of August 17th were 
ably aided in their work by the Fidelity and Deposit Com- 
pany which maintained a Secretarial Bureau consisting of 
five stenographers the first week and twelve the second 
week. This friendly service has been supplied to the Con- 
ference and Convention for the past ten years, The stenog- 
raphers were kept busy in the many assignments given 
them from 9 o’clock in the morning until 10:30 at night. 

The F and D’s “Service Bureau” was under the gen- 
eral supervision of George R. Babylon who has attended 
the past nine conventions. He was aided this year by C. C. 
Kessler, Jr. of the same company. In the Bureau were 
many telephones and it is estimated that 65 per cent of the 
delegates attending the convention utilized this particular 
part of the convention’s activities. 
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Visiting Lawyers at Cubs Ball Game. In the box (seated) are Viscount Dunedin, Chief Justice Charles Evans 


Hughes, Province M. Pogue and Mr. Wrigley, owner of the Cubs. 


In the rear (left to right) are Sir John 


Simon, Sir William Jowitt and, partly hidden, Silas H. Strawn. 















AID ASKED IN BANKRUPTCY INVESTIGATION 





Members Asked to Make Inquiries in Their Localities Regarding Administration and 
Effect of Bankruptcy Law and Inform Department of Justice of Results—Defects of 


Present Statute as Shown by Experience in New York District — Government 


Investigation Under Way 





NE looks back upon five years in the United 
States District Court for the Southern District 
of New York as the most delightful professional 
experience a lawyer could have. The wide sweep of 
the Court’s jurisdiction brings a variety of questions 
for determination which is constantly refreshing, and 
gives one a sense of contact with this amazing civili- 
zation of ours which can be shared by few. If our 
English friends can imagine an English Judge trying 
jury cases in King’s Bench one month, sitting in 
Chancery the next, then going into Admiralty to try 
not only collision cases but commercial causes as well, 
then moving over to the Old Bailey for a term devoted 
to the trial of criminal causes, and coming back to the 
High Court to hear and determine all interlocutory 
motions and to conduct all the work in Chambers— 
they would only have an incomplete idea of the work 
of a District Judge. Because on top of all that there 
are Naturalization and Bankruptcy. 

One of the many statutes with which a Federal 
Judge must be familiar is the Bankruptcy Act, and 
for years the administration of that Act had been a 
source of grave concern to the Judges of the Southern 
District of New York engaged in its administration. 
It was obvious that estates were badly administered, 
with much needless delay and wasteful expenditure of 
money. There was little benefit in the statute for the 
creditor and the ease with which debtors procured dis- 
charge from their debts, without investigation of the 
causes of their failure, seemed to encourage fraud and 
dishonesty in trade. One could not avoid the impression 
that back of many of the proceedings brought into 
court there was crookedness and collusion. There 
came a time, early in 1929, when these things were 
brought to light and made public, and a thoroughgoing 
investigation was had. It fell to my lot to hear the 
evidence, to exercise the authority of the Court in dis- 
ciplinary actions against attorneys, and to devise, in 
conference with my colleagues, measures of adminis- 
trative reform designed to eliminate the control of 
bankrupt estates by a most unsavory and untrust- 
worthy lot of persons who had theretofore found it 
possible to control proceedings in bankruptcy for their 
own benefit. This was accomplished by the selection 
of a financial institution of the highest standing to take 
responsibility, under appointment of the Court, for the 
administration of every estate in bankruptcy until the 
creditors might choose a trustee to represent them. 

These measures were at best a makeshift to make 
the best of a bad law and to palliate evils which are 
inherent in the law itself when it is administered in 
a city like New York. One thing was entirely clear 
from the facts developed, and that was that if the evils 
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attendant upon the administration of this statute in 
New York prevailed throughout the United States the 
very theory of the statute was wrong, and it should be 
thoroughly overhauled. 

On July 29th last, President Hoover announced: 

“T have authorized the Attorney General to undertake 
an exhaustive investigation into the whole question of 
bankruptcy law and practice. It will be a most extensive 
and vigorous investigation. The work will be under the 
direction of the Solicitor General and he will be assisted 
by the Department of Commerce. 

“The losses through bankruptcy in the last five years 
exceed $3,000,000,000, and are now averaging $750,000,000 
per annum. The purpose of the investigation is, of course, 
to propose to Congress some essential reforms in the bank- 
ruptcy law and practice.” 

The investigation directed by the President is well 
under way. Its purpose will be to lay foundations of 
fact upon which sound conclusions and wise remedies 
may be predicated. It is, of course, too early to state 
facts or draw conclusions, but there are certain prin- 
ciples which appear to be sufficiently obvious to justify 
statement as a basis for discussion. 

There are three purposes which the Bankruptcy 
Law should be designed to accomplish, in the public 
interest : 

(1) Prompt and efficient realization, liquidation 
and distribution to the creditors of the commercial 
wreckage of the bankrupt estate. 

(2) The discharge from their indebtedness of 
honest debtors, overwhelmed by financial misfortune 
through no fault of their own. 

(3) The prevention of reckless and dishonest 
practices in trade. 

To those who are experienced in Bankruptcy, the 
mere statement of such purposes must appear ideal- 
istic, and I hasten to say that such knowledge and ex- 
perience as I have of the workings of the bankruptcy 
statute in New York City convince me that it is per- 
fectly designed : 

(1) To promote inefficiency in the administra- 
tion of bankrupt estates ; 

(2) To grant discharges without investigation, 
and therefore without discrimination between misfor- 
tune justifying a discharge and misconduct deserving 
of measures to prevent its recurrence ; and 

(3) To encourage dishonesty and reckless dis- 
regard of business integrity on the part of large num- 
bers of people who, taking advantage of the freedom 
with which credit is extended in this country, incur 
indebtedness which they know they cannot pay, and 
then have recourse to the statute to be discharged of 
their debts. 

Inefficiency in administration necessarily results 
from the theory upon which the Act proceeds: that 
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the creditors, because of their interest in salvaging the 
estate for the partial payment of their debts, will take 
active control and responsibility for its administration ; 
whereas it appears that during the four years from 
1925 to 1928, inclusive, creditors did not even take the 
trouble to file claims exceeding $1,000,000,000 in 
amount and representing over 3U per cent of all the 
scheduled liabilities. Perhaps some of the liabilities 
scheduled were non-existent, and no doubt some credi- 
tors did not take the trouble to file claims because the 
estates had no assets. But the fact that almost one- 
third of all the liabilities scheduled are abandoned is 
striking evidence that creditors do not seriously con- 
cern themselves with the administration of bankrupt 
estates. That they do not find it worth while to do so 
is apparent upon the face of the returns. In 60 per cent 
of all the cases in bankruptcy there are no assets, and 
in a very much larger percentage there are no divi- 
dends because the nominal assets surrendered by the 
debtor are consumed in the course of administration. 
The average dividend payment during five years end- 
ing June 30, 1929, was approximately 8%c on the 
dollar, while losses incurred by creditors during this 
period exceeded $3,800,000,000. The simple fact is 
that business men have no time to waste in such fruit- 
less efforts to save money. They prefer to write off 
their losses and spend their time in more profitable pur- 
suits. They expect little from bankruptcies, get less, 
and do nothing. They decline the invitation of the 
statute to throw good money after bad in pursuit of 
the vanishing assets of a bankrupt estate. And yet the 
very gospel of the statute is that they may be relied 
upon to be active in its administration. With the in- 
evitable breakdown of creditor control, the control and 
responsibility of administration passed—at least in New 
York—into irresponsible and dishonest hands. And so 
it is justly said that the law, as I have seen it in opera- 
tion, is perfectly designed to promote inefficiency in 
the administration of bankrupt estates. 

But the statute leaves to the creditors not only the 
administration of the estate but also leaves to them 
the investigation of the bankrupt’s conduct, the oppo- 
sition to his discharge, and—to a very large extent— 
his prosecution for criminal offenses. And this brings 
us to the second point: That the statute is perfectly 
designed to grant discharges without investigation, and 
therefore without discrimination between misfortune 
justifying a discharge and misconduct deserving of 
measures to prevent its recurrence. 

The simple fact is that the bankrupt is not ex- 
amined except in the most perfunctory way, unless 
there is hope that through his examination concealed 
assets may be discovered. There is no inquiry with 
respect to the causes of his failure, or his conduct in 
connection therewith. And so it results that if a dis- 
honest debtor succeeds in wasting or concealing all of 
the property which he has acquired with money bor- 
rowed from his creditors, he may come into bank- 
ruptcy, where there will be no funds with which to 
pay the expense of an investigation or proceedings in 
opposition to his discharge. Unless his conduct has 
been so outrageous as to arouse his creditors to the 
point of contributing money for his prosecution he may 
reasonably expect to procure his discharge without dis- 
closure of the cause of his failure or his personal con- 
duct in connection therewith, and to go free, discharged 
of his debt, to repeat his offense. 

I received the other day a letter from an indus- 
trial employee in which he said that many of his fel- 
low-workers were accustomed to “pay their debts by 


postal card.” This, he said, referred to a practice quite 
prevalent among them of running up bills without in- 
tention or ability to pay, and then filing a petition in 
bankruptcy, with the result that all the creditors re- 
ceive for their debt is a postal card from the Referee 
in Bankruptcy. Similar complaints have come in from 
all parts of the country, from small merchants who 
must of necessity extend credit without security in 
reliance upon the honesty of the ordinary citizen. The 
extent of this evil is indicated by the fact that of all 
the persons, firms and corporations adjudicated bank- 
rupt during the four years from 1925 to 1928, inclu- 
sive, 57% of them were wage-earners, professional 
men and others not included among farmers, mer- 
chants and manufacturers. Such persons who are not 
engaged in trade have as a rule no occasion to come 
into bankruptcy unless they have been living beyond 
their means, on money borrowed from their creditors. 
The statute affords them an easy way to escape the 
payment of their just debts, and the small business man 
who extends them credit has no remedy. A law which 
tolerates injustice is bad, but a law which encourages 
such practices on the parts of hundreds of salaried 
people is a corrupting influence in the community which 
should not be tolerated. 

And so the third proposition seems to me to be 
reasonably clear—namely, that the present statute is 
perfectly designed to encourage dishonesty and reck- 
less disregard of business integrity on the part of large 
numbers of people, who, taking advantage of the free- 
dom with which credit is extended in this country, 
incur indebtedness which they know they cannot pay, 
and then have recourse to the statute to be discharged 
of their debts. 

These are the evils which mar the very face of 
the law, and upon which, I venture to say, there will 
be very little controversy. But when one comes to 
speak of remedies, that is a different matter. And it 
is too early to be specific in proposing changes in the 
law. It will be the purpose of the investigation now 
being conducted to lay the solid foundation of fact 
upon which sound remedies may be predicated. 

We are accustomed in this country to look with 
admiration upon the enforcement, administration and 
observance of law in England, and to take pride in 
the fact that our institutions are rooted in English soil. 
But we have too long neglected the example of the Eng- 
lish people in dealing with and solving these problems 
which now confront us. If Joseph Chamberlain could 
have sat with me in the investigation of the adminis- 
tration of bankruptcy in the Southern District of New 
York, quite recently concluded, and after hearing the 
evidence, had analyzed the evils disclosed, and their 
underlying causes, he would have spoken precisely as 
he did when, in March, 1883, he brought forward his 
Bill for the reform of the English Bankruptcy Law 
and moved its second reading in the House of Com- 
mons. He said, at that time, of the then existing 
statute, that it 
“had favored the debtors at the expense of the creditors, 
and had favored that class of the community which lived 
by preying upon bankrupt estates at the expense of credi- 
tors and debtors alike. It had made it easy for debtors, by 
paying a small dividend, or no dividend at all, to escape 
absolutely from all their liabilities without anything in the 
nature of an effective examination of the circumstances 
which had brought them into that position; while, at the 
same time, it had stimulated extravagant and even fraudu- 
lent, administration of assets by giving opportunities to in- 
terested parties to deal with them in an entirely irrespon- 


sible and uncontrolled way. The causes for those defects 
were almost as much on the surface as the defects them- 
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selves. They were, in the first place, that there had been, 
under the present law, no sufficient provision for an impar- 
tial or independent examination into the causes of each 
bankruptcy, and the conduct of each bankrupt. Secondly, 
such investigation as had been undertaken, perfunctory and 
inadequate as it generally was, had been thrown upon the 
creditors; and, contrary to all sound policy and principle, 
they had been invited to throw good money after bad, and 
undertake a public duty at their private charge. In the 
third place, the provisions for the punishment of miscon- 
duct, however grievous, had been altogether inadequate, 
and, moreover, the application of those provisions, instead 
of being left with responsible authorities, had been left 
almost entirely to the creditors, who, in many instances, 
might be interested in hushing up questions which they 
were expected to investigate. And, lastly, the arrangements 
for the supervision and control of persons entrusted by the 
law with the administration of bankrupts’ estates were so 
inadequate and insufficient that they could, practically, do 
what they liked. 

“So far, he would have the general voice of the House 
with him; and before he proceeded further, he had to ask 
the House to keep in mind two main, and, at the same 
time, distinct objects of any good Bankruptcy Law. Those 
were, firstly, in the honest administration of bankrupt es- 
tates, with a view to the fair and speedy distribution of the 
assets among the creditors, whose property they were; and, 
in the second place, their object should be, following the 
idea that prevention was better than cure, to do something 
to improve the general tone of commercial morality, to 
promote honest trade, and to lessen the number of failures.” 

There is not a line or a word of this statement 
made in England almost fifty years ago which need 
be altered in analyzing the problems which now con- 
front the people of this country if they are resolved 
to have a good Bankruptcy Law. 

It was my privilege last Fall to study the English 
statute in actual operation, and it was an inspiration 
to learn from personal contact with the Judges, Regis- 
trars, lawyers and officials responsible for its adminis- 
tration that there is in England a Bankruptcy Law 
which not only affords efficient and honest administra- 
tion but has vastly improved the general tone of com- 
mercial morality and promoted honesty and fair deal- 
ing in trade. This has been accomplished by insisting 
that the investigation of the causes of each bankruptcy 
and the conduct of each bankrupt is a public duty, which 
must be assumed by the Government and not left to 
the creditors, to be conducted, if they choose, at private 
expense. Furthermore, the Statute recognizes that 
the public is gravely concerned in the discharge of 
the bankrupt, and fixes conditions to the granting of 
a discharge which give the Courts ample discretion to 
withhold this privilege if the bankrupt has been dis- 
honest or reckless in dealing with his creditors. To 
these provisions the law adds the most serious conse- 
quences, if a discharge is withheld, which in operation 
have the effect of depriving the undischarged bankrupt 
of the opportunity to borrow money, and virtually 
make of him a commercial outcast, thus protecting the 
community against the recurrence of commercial fraud 
and dishonesty. 

In contrast to such a system, the philosophy of 
our statute is that the creditors alone are concerned in 
the administration of the estate and the discharge of 
the bankrupt. The enormous losses involved, the great 
number of bankruptcies in which there are no assets, 
the fact that over half the adjudications are against 
salaried and professional people, who have presumably 
been living beyond their means at the expense of their 
creditors, the inadequacy or entire lack of investigation 
by creditors in such cases, the known indifference of 
creditors to the proper control of administration in 
small estates, and the resultant exploitation of these 
estates by unreliable proxy-holders, the scandals which 
from time to time have attended the administration of 
the statute, and the general dissatisfaction which is felt 








throughout the commercial community, is sufficient 
cause for approaching this whole subject with a-sense 
of public concern and public duty, and with a deter- 
mination to provide such remedies as may be necessary 
to deal with the situation with complete adequacy. 

I am acutely aware that we cannot transplant the 
English Statute. It will not fit in all its details into 
our legal and political system. But if we have the will 
we should certainly be able to devise the forms of law 
suitable to our own conditions, through which similar 


‘principles may be brought into operation to produce 


results comparable to those accomplished in England. 
The problem is not a simple one. For instance, in 
England the duty of investigation, opposition to dis- 
charge and prosecution is placed upon the Official Re- 
ceiver. It would be difficult, and probably unwise, to 
attempt to set up in this country such an elaborate 
organization for the supervision of the administration 
of bankrupt estates as there is in the Board of Trade 
in England. But in our system we have an office un- 
known in England. The United States Attorneys are 
the local representatives of the Government in all mat- 
ters Civil and Criminal which come before the Courts. 
If it be concluded that the Government should as- 
sume the responsibility for the investigation of each 
bankruptcy, and the conduct of each bankrupt, it may 
well be that the United States Attorneys should as- 
sume these duties. This would assure effective and 
speedy prosecution wherever dishonesty is disclosed. 

In proposing adequate remedies many other prob- 
lems will be presented, and please do not misunder- 
stand what I have said this afternoon. The thoughts 
which I have attempted to express have been long con- 
sidered, but they are thrown out at this time tentatively 
and to provoke discussion and consideration in an effort 
to focus thought upon the problems which will be pre- 
sented when concrete measures are proposed. 

In closing, may I ask your individual and collec- 
tive co-operation in this task? If in the communities 
in which you live you will make inquiries regarding 
the administration and the effect of the statute, and 
then, afttr consideration, will write to the Department 
of Justice of what you have learned, and what sug- 
gestions you have to make, it will be of the greatest 
assistance in laying sound foundations for correct con- 
clusions. 

I thank you for according me the privilege of 
bringing these matters to your attention. 





Next Annual Meeting 


tie next annual meeting of the Association will 
be held at Atlantic City, N. J., dufing the week 
beginning Sept. 13, according to a decision of the 
Executive Committee reached at the recent meeting 
in Chicago. 

The invitation was extended to the Executive 
Committee by a committee headed by Mr. Coulomb, 
President of the State Bar Association of New 
Jersey. Mr. Coulomb pointed out that his state had 
never had the honor of entertaining the American 
Bar Association in all the fifty-three years of its 
history. He felt that New Jersey had much to offer 
in the way of interest to the Association, and that 
Atlantic City was capable of accommodating the 
meeting as well as any other city where it had been 
held. He was sure the members would find it a 
most delightful place. 

The Executive Committee also decided to hold 
its regular mid-winter meeting at Houston, Texas, 
beginning on Tuesday, January 13. 
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RECESSIONAL 


Our brethren from across the sea have 
come and gone. Their visit was greatly en- 
joyed by all their hosts, who in turn trust 
that our guests found their stay among us 
pleasant and profitable. But at the end of 
all such notable incidents as this exchange 
of professional courtesies between the Old 
and the New World, the question always 
arises in the mind, Is this the be-all and the 
end-all of it, or did it have some undeclared 
and finer purpose and may it lead in time to 
real results? 

We know of no one who has so well 
expressed the real good—the genuine influ- 
ence for better international understanding 
—which may come of the recent meeting 
than Sir John Simon. In his address at the 
New York Bar Association banquet, held 
Sept. 2, after expressing on behalf of the 
visiting lawyers, the warmest gratitude for 
the inexhaustible hospitality of the Ameri- 
can Bar, he said: 

“Now, gentlemen, what is going to be 
the outcome, the real and permanent out- 
come, of this exchange of visits between the 
lawyers of the Old World and of the New? 
Our visit here is the culmination of a unique 
experience, the memory of which will re- 
main with us to the end of our lives. But 
may not our meeting together have a conse- 
quence which would be of wider import? 
We have made many pleasant friendships, 
we have learned from personal contact some- 
thing of each others’ lives, but is the only 


result to be these happy personal and pro- 
fessional recollections? Forgive me if I de- 
tain you with the serious thought that the 
outcome might be something which would 
be of international value. 

“We deceive ourselves if we believe that 
these relations of perfect understanding and 
concord will necessarily always exist be- 
tween the countries we represent. The 
waters of the Atlantic when touched by 
some chilling wind often throw up a mist 
through which familiar things may assume 
strange and forbidding forms. Some day in 
the future, a temporary coolness may arise 
between us and there will be forces on each 
side of the Atlantic which may seek to mag- 
nify a cloud no bigger than a man’s hand. 
On each side, the appeal will be to the 
watchwords of patriotism, to the claims of 
national dignity, to respect for the flag. 
Each side will contend that the right lies 
with it. Each of us may be tempted to think 
that the point of difference is one on which 
his side cannot yield. 

‘Now, what are we lawyers going to do 
then? You American lawyers have enor- 
mous powers; and in the old country from 
which I come we men of the law also play 
our part, and our profession is one which 
often opens a career to public influence and 
public service. 

“Let us pledge ourselves to one an- 
other, we, the lawyers of the Old World and 
you, the lawyers of the New, that if the day 
of suspicion and misunderstanding should 
come, we will be among those who counsel 
patience and self-control—that we will be 
faithful to the teaching of our high calling 
and proclaim that reason and fair play and 
listening to both sides are the only true 
solvents of international dispute. If in the 
future some shadow falls between us, let us 
recall our meeting of tonight and preserve, 
in the face of the passion of the mob and the 
excitement of the hour, the memory of this 
mutual friendship and esteem out of which 
may be built up and maintained the con- 
tinued peace of the world.” 

The whole audience rose to its feet in 
response to this appeal, and at the end of the 
applause Honorable John W. Davis, who 
presided, closed the meeting by declaring: 
“This demonstration is the giving of that 
pledge.” 
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REFERENDUM BALLOTS TO BE 
COUNTED AFTER NOVEMBER 
ELECTION 


The Executive Committee of the Asso- 
ciation, at the meeting recently held in Chi- 
cago, adopted the following resolution on 
the referendum as to the question of taking 
a vote of the members on the Eighteenth 
\mendment: 

“The ballots on the first question sub- 
mitted will be first opened and counted on 
the tenth day of November, 1930, or as soon 
thereafter as practicable. The ballots on 
the second question submitted, in the event 
a majority vote in the affirmative on the first 
question and not otherwise, will be opened 
and counted as soon thereafter as may be 
feasible.” 

The date for closing the polls, as an- 
nounced in the June issue, is Oct. 15. 

It will be remembered that the first 
question is: “Do you favor the taking of a 
referendum of the members of the American 
Bar Association on the question of National 
Prohibition?” And that the second question 
is: “Do you favor the adoption of the fol- 
lowing resolution: ‘Resolved, That the 
American Bar Association favors the repeal 
of the Eighteenth amendment to the Con- 
stitution of the United States.’” And that 
the ballots on the second question should be 
opened and counted, only if a majority vote 
was had on the first question. 

Special attention is called to the fact 
that the Executive Committee also decided 
that any member of the Association who has 
already sent in his ballot may recall it and 
secure and cast another ballot before Octo- 
ber 15, if he so desires. This decision was 
taken in response to a suggestion that some 
members might wish to change their votes 
on the first question in view of the fact not 
heretofore clearly pointed out, that the bal- 
lots will not be opened until after the Fall 
election and were not intended to have and 
will not have any political significance in 
that election. In view of the fact that the 
referenda will have no effect in the political 
arena, it is hoped that there will be a full 


and free expression of the sentiment of the 
members. 


This notice appears in Current Events 
and is repeated on this page in order to bring 
it still more effectively to the attention of 
members. 


THE BUSINESS SIDE OF THE 
MEETING 

The summary of the work of the Asso- 
ciation, printed in another part of this issue, 
shows that much business was transacted. 
In fact, the attendance at the business meet- 
ings was unusually good, and great interest 
was manifested at almost every stage of the 
proceedings. Every now and then there 
were brief but interesting passages be- 
tween members over the various recommen- 
dations of sections and committees. 

Perhaps the most outstanding action 
taken was approval of the Uniform Child 
Labor Law, drafted and presented by the 
Commissioners on Uniform State Laws. 
This uniform Act, which will be presented 
especially to the legislatures of the states 
which are considerably behind in welfare 
legislation of this character, presents what 
the Commissioners regard as the minimum 
with which any state ought to be satisfied. 
The alternative to proper dealing with the 
subject by the states, as was stated on the 
floor, is federal action, and the Commission- 
ers believe the states can and should meet 
the situation properly themselves. 

Another step which will prove of spe- 
cial interest to the profession was author- 
ization of the appointment of a committee 
on the Unauthorized Practice of Law. No 
one can doubt that the matter with which it 
deals is one of increasing interest and im- 
portance to the Bar. In addition, it approved 
a number of new bills pending in congress, 
reaffirmed its former approval of various im- 
portant measures, and condemned a number 
of pending proposals which strike at the 
power and efficiency of the federal courts. 

Visiting guests of the Association at- 
tended several of the business meetings and 
had an opportunity of seeing the organiza- 
tion inaction. We are inclined to think that 
they got from this brief contact a better idea 
of its real work and significance than they 
could have acquired anywhere else. 
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ELLOW Members of the American Bar As- 

sociation: (Applause.) I believe that this 

luncheon represents a gathering together of 
your British visitors, with those of you who paid 
the old country a visit on an occasion always 
memorable to us in the year 1924,—or, at any rate, 
of so many of you as survived that strenuous 
pilgrimage. If it be true, as many of you have 
assured us during the last two days, that you re- 
tain a pleasant memory of that visit to the lawyers 
of the old country, we on our part have never for- 
gotten that occasion and our return to see you 
here, which would be delightful in any case, is 
made doubly precious and agreeable to us because 
we have had the opportunity in many cases of 
greeting acquaintances and friends who were in 
Britain with us six years ago. 

Well now, gentlemen, I will gladly try to com- 
ply with the request of your chairman by making 
a short and simple statement of some aspects of 
the Indian problem. I wish I could convey in the 
course of half an hour any impression to you of the 
range and complexity of the question. It has been 
my sole preoccupation for some three years past, 
and I would assure you that I make no claim 
whatever to be master of the subject. But my 
colleagues and I on the Indian Statutory Commis- 
sion conducted an investigation in every province 
of India. We traveled on Indian soil first and last 
something like 21,000 miles. We took the evi- 
dence of hundreds of persons and examined thou- 
sands of documents, and so far as men of the 
western world—the modern western world—can 
do so, We were given every opportunity to take a 
bird’s eye view of this most complicated and most 
fascinating subject. Moreover, we have made a 
unanimous report, and nothing is more pleasing 
to me than to find that my friends here and else- 
where in your country show such eagerness to get 
some information about India. You will allow 
me to add, because I desire to deal with you with 
the greatest candor and frankness, nothing is more 
surprising to me than some of the things that pass 
as information about India which are offered a 
certain currency in your great country. 

And here let me admit, as is the habit of 
3ritons, to a shortcoming, and one of which a 
Briton is a little proud. It is a shortcoming, I 
believe, of Britain, which we admit, that we do 
not perhaps quite understand the art of advertise- 
ment and propaganda as we should. But, as the 


*Address delivered at luncheon given by Executive Committee to 
Guests from abroad Friday at 1 P. M. at the Blackstone. 


result of three years’ examination of this Indian 
problem, I do not find that Britain needs to apolo- 
gize to the world; but I believe that she has done 
her utmost to discharge a tremendous trust under 
circumstances of unparalleled difficulty and is en- 
titled to the sympathy and to the encouragement 
of American citizens. (Applause.) 

There is a serious danger that you here in the 
American continent, preoccupied with great mat- 
ters as you must be near at home, should be con- 
tent with a very partial and superficial view of this 
enormously difficult question; and in the few ob- 
servations I am going to make now I am not 
going to discuss possible solutions of the constitu- 
tional difficulty, but I am going to offer to you, my 
fellow members of the Association and my friends, 
one or two very plain, simple statements of fact, 
some of which may be already well known to you, 
but which, whether they are well known to you or 
not, lie at the very heart of any understanding of 
the character of this Indian problem. 

First, let me try to give you a glimpse of the 
strangeness and the diversity of the Indian sub- 
continent. We are considering a part of the world 
which differs in almost every conceivable respect 
from the world that you here know at first hand. 

More than one American has spoken to me of 
the difficulties arising from your mixed population, 
and from the divergent elements in your great 
cities, which undoubtedly cause complications in 
maintaining order and administering the law; and 
we from the old country appreciate your difficul- 
ties and we warmly sympathize with you. Do 
not regard us as coming here in the character of 
superficial or supercilious critics. On the con- 
trary, little as we may know of the details of 
your own land, we well understand that vou here 
in Chicago and in many of the great American 
cities have a problem by reason of diversities of 
race and the like which is far more difficult to 
handle than similar problems as they arise in the 
well-settled territory of England or Scotland. But, 
believe me, your experience in this regard is the 
palest imitation and reflection of the character of 
the difficulty arising in India, owing to an incon- 
ceivable combination of diverse circumstances, 
diverse civilizations, diverse languages, diverse re- 
ligions,—and religions, mark you, which do not 
mean some formal action of worship or prayer at a 
particular moment of the day, or the taking part 
in a particular service once a week, but a religion 
that enters into every conscious act in the life of 
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various Oriental races—differences so mixed and 
so complicated that there is nothing whatever in 
the modern western world which can at all be 
compared with them. You here in the United 
States, in spite of all your diversity of origin and 
all your complications in facing the problem of law 
and order, you have tremendous welding and 
uniting forces which have made you the immense 
United States which you are. 

What are they? I do not arrange them in any 
order of priority, but I mention them as they occur 
to me. You have your all-pervading American 
language, to begin with, understood from one end 
of your country to the other, a language, I was 
told the other day, which is being investigated by 
one of the authors of the famous Oxford English 
Dictionary with the result that he has discovered 
2,500 words contributed to the English language 
which were of American origin. If he would read 
the Chicago newspapers for a week he would find 
ten times as many. (Laughter.) 

How India stand in the comparison? 
The census of India records some 220 dialects. But 
leave that out. Take the big prominent languages 
of India—there are certainly a dozen. I would 
rather say there are a score. There is no single 
Indian tongue which prevails over the whole 
Indian continent. There is nobody, Mr. Gandhi or 
anybody else, who can communicate with the 
whole Indian people by using any given form of 
Oriental speech; and there are vast areas in India 
where the language is not only different from else- 
where, but it comes from an utterly different family 


does 


of speech—not like the contrast between English 


and French, not like the contrast between the 
languages of Europe, but tongues so utterly differ- 
ent that there is not the remotest prospect of get- 
ting that invaluable bond which you have presented 
by the bond of the American language. 

English, in some respects, is the uniting 
tongue of India. It is the language which is largely 
used in every great congress. If you were holding 
this congress on Indian soil and you were Indian 
lawyers, it might be supposed that you would be 
talking the Indian tongue. On the contrary, you 
would all be talking English to one another, be- 
cause, out of the 320 million inhabitants of India, 
(two and one-half times the population of the 
United States), there is a minority of two and one- 
half million people, many of them highly cultivated 
and most intelligent people—lawyers, journalists, 
politicians, and statesmen—people to whom Eng- 
lish, the language which Britain brought, is the 
inevitable medium of communication between one 
part of India and another. But to the mass of the 
Indian people, English is of course entirely in- 
comprehensible. 

For a second thing, you here in the United 
States have got this tremendous bond which arises 
from the fact that the founders of your constitu- 
tion, the principal’ element which operates in your 
government, derived their whole political outlook 
and philosophy from principles of government 
which are as natural to you as they are to me. Is 
that the case in India? Why, there you have stage 
upon stage, unit on unit, vast complexes of peoples 
and races and nations which differ from one an- 
other in almost every conceivable respect, but have 
this in common that not one of them can claim as 


culties. 


his natural Oriental inheritance the principle of 
government by means of representative institu- 
tions as you and I understand them. Think of that 
for a moment before we hastily criticise efforts that 
are made to assist this mixed continent along the 
road of constitutional progress, and realize the con- 
trast that is involved. Progress has been and will 
be made, but it is bound to take time. 

Take a third thing. Here in the United States 
you have a common, widespread franchise, and not 
only a widespread franchise but a franchise in 
which the citizen puts his vote into the ballot box 
along with his neighbor and recognizes his neigh- 
bor as his fellow citizen. You could not have a 
greater contrast between that situation and the 
situation in India. 

Although great efforts were made under the 
constitution which was established in 1919, al- 
though great efforts were made to make the fran- 
chise wide, when the Commission over which I 
presided went through India and examined the 
figures of electors we found this, that less than 
three per cent of the whole population was exer- 
cising a political vote, and that even so, the greater 
part of those who were casting their vote were 
illiterate, not only in English but in any language 
whatever. The Commission has made great efforts 
to find ways by which this franchise can be ex- 
tended, but all idea under the circumstances of 
India today that you can by a sweep of the hand 
establish universal suffrage even for men, much 
less for women, is only possible if people utterly 
misunderstand the real character of Indian diff- 
Look what a difficulty that makes in the 
way of rapid constitutional progress. ° 

But there is a much more fundamental thing 
than that. This is the fundamental fact about 
successful self-government. This is the thing that 
makes your people and my people work it with 
understanding and success. Self-government does 
not really mean that everybody governs himself. 
It means that every citizen is willing to be gov- 
erned by the votes and judgment of others in re- 
turn for their franchise. (Applause.) 

How does that stand in India? Seventy mil- 
lion Mohammedans—monotheistic, iconoclastic, hating 
and despising the idols in the Hindu temples, re- 
membering the traditions of a conquering martial 
race, proud of the magnificent monuments which 
their Mongol ancestors erected, never forgetting 
that in the long ago they came through the passes 
of the Hindu Kush, ran over the plains, and made 
themselves masters of the land. What is their po- 
sition in this 300 millions of accumulated humanity 
that you call so simply “India”? Why, it is this, 
that nothing would induce those 70 million Mo- 
hammedans to vote on the same register as citizens 
living in the same street that were also Indians but 
also Hindus, and they insist that they should have 
their own list of voters, that they should elect their 
members, that they should be secure in their own 
local government, and if they had their way they 
would like to secure in every branch of the public 
service, administrative, judicial service and every- 
thing else, that the Mohammedans have there what 
they would call their fair proportion. Imagine 
constituting a judicial bench in England or Amer- 
ica on the principle that you are to allow a certain 
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fractional proportion for each of the different civil- 
izations to be found in a great continent. 

Contrast with these 70 million Mohammedans 
the 200 millions, and more, called “Hindus.” 
But what is a Hindu? What is Hinduism? It is 
an immense pervading system which influences the 
life of every adherent during every waking mo- 
ment, in all the mere offices of the day, the ablu- 
tions of the morning, the consumption of the meal. 
Every detail of intimate family life is all governed 
by an ancient, traditional code, and Hinduism 
itself, in spite of its amazing and unifying persist- 
ing power, is broken up into something like 2,300 
castes. 

Well now, see how this influences the political 
problem. The top caste of all, the Brahmans, one 
of the most amazing examples of concentrated 
hereditary intellectual power, only contain about 
seven million men all told. Yet in large parts of 
India, their monopoly of the priesthood, their tra- 
dition of learning, their past position in former ad- 
ministrations, is such that they are feared by every 
other sort of Hindu in a way of which you have 
no conception. 

In the great province of Madras, for example, 
a province which is at least as big as Italy, it was 
thought necessary to provide protection for the 
non-Brahman Hindus lest they should be swamped 
by the Brahmans, and they were given a set of 
seats, 28 separate seats in the legislature, so that 
they should not be outvoted. Now what do you 
suppose is the proportion of these dangerous Brah- 
mans to other Hindus in the province of Madras? 
The Brahmans of Madras are less than four per 
cent of the Hindus in that portion of India. And 
yet their power was such, their influence was such, 
their tradition was such, that the other Hindu 
castes demanded special protection for fear that 
they would otherwise be swamped. You can see 
how difficult it is to develop a sense of common 
citizenship in the face of suspicions such as these. 

I don’t know if you will allow me in a couple 
of sentences to state (what is no doubt known to 
many of you), what this conception of caste really 
involves. Every Hindu belongs to the caste of his 
parents. No intelligence, no enterprise, no ac- 
cumulation of wealth, no change of residence, can 
alter the fact that in that caste into which he was 
born he will remain to the day of his death. He is 
expected to marry inside his caste. It has got 
nothing to do with social status. The Brahmans 
range from the highest social type in India to 
many lowly occupations. Most of the cooks in one 
of the provinces in India are Brahman, for the 
simple reason that if you ask your friends to dinner 
this secures that everybody else will be able to 
touch the food. For the same reason, curiously to 
relate, when I visited the jail in Lucknow I was 
told that they put Brahman convicts in the cook- 
house because then the rest of the prisoners cannot 
object to the food. You realize that the caste sys- 
tem involves, therefore, a series of compartments 
into which everybody in Hinduism naturally falls 
which has this great advantage, that every caste 
man recognizes his caste fellow. Yes, and stands 
up for him and protects him if he is in unfortunate 
circumstances, in a way which I think is very ad- 
mirable. But the barrier which brings the mem- 
bers of a caste together also separates that caste 
from every other caste, and you have in Indian 
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Hindu society subdivisions prescribed by a tradi- 
tion of thousands of years, which makes the adop- 
tion of our notion of self-government a very diffi- 
cult thing indeed. 

At the other end of the scale of caste you have 
40 millions, perhaps 50 millions, of these unhappy 
people called Untouchables, included inside the 
Hindu fold largely as the result of Brahman teach- 
ing, and yet denied access to the interior of a 
Hindu temple; living, as I have seen them dozens 
of times, in a separate little hamlet outside of the 
main village; in many parts of India denied the 
right of using the public water supply; required 
to take all that they need from a different point 
in the river; in many cases with children who are 
not able to get access to the ordinary school; 
and, what is worst of all, people who do not them- 
selves make a struggle to get out of their misery 
because it is a part of their faith that their miser- 
able lot is the punishment administered by heaven 
for some wrong that they may have done in a 
former forgotten existence. 

Now, gentlemen, don’t you begin to see that 
you cannot solve constitutional problems in a con- 
tinent with these divisions by the facile repetition 
of a phrase? You have got to face the real facts 
and difficulties of the thing, and at the same time 
to come to their aid, as we desire to do—you as 
well as I—to come to their aid with the sympathy 
and the respect of friends. 

One more fact. I take it you gentlemen real- 
ize that in this enormous area of India with its 
mixed population, the average Indian is not in 
the least the gentleman whom some of us are 
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thinking of. The average Indian lives in a vil- 
lage. There are over 500,000 villages in India. 
So overwhelmingly rural is the population that in 
that enormous area there are only 33 towns with 
a population of over 100,000. In those towns, of 
course, for the most part, you will find the culti- 
vated and educated minority. Not a word I may 
say is intended in the least to belittle their intelli- 
gence and culture. Indeed, the Indian educated 
minority presents one of the most amazing spec- 
tacles on earth. There you see a man, the heir 
of a very ancient civilization, far, far more ancient 
than ours, speaking and even thinking in the for- 
eign language of English, competing in examina- 
tion with the best British brains, arguing, as My 
Lord Dunedin would agree, his case before the 
Privy Council with great subtlety, knowledge and 
distinction, and he has acquired his great intellec- 
tual grasp and range because he has learned to 
adopt western education, western philosophy, 
western outlook, while he is really the recipient 
and transmitter of the ancient traditions of the 
East. 

Now the real question which Britain has had 
to face in India is this. It is British rule which 
very largely has unified India. We came there 
at the time when the place was broken up into 
all sorts of warring factions. I am far from claim- 
ing that everything in the history is as it should 
have been. That is not true of any country. But 
Britain set to work. She organized in course of 
time, after we took over from the East India Com- 
pany a civil service, the Indian Civil Service, which 
I claim boldly before you has got a record for 
probity and devotion which cannot ‘be exceeded 
in any page on the history of any quarter of the 
globe. (Applause.) 

I have seen these men at work, young men 
who left our universities, who enter into this hon- 
orable and exacting duty, and who devote thirty 
years of their life in an Indian district as “the fa- 
ther and the mother” of the people—the man 
whom everybody trusts, who everybody knows 
at least wants to play fair, who endures the ter- 
tible heat, who fights famine and the scourge of 
disease and drought, tries to keep up a decent 
standard of administration and encourage all 
around him to do the same. At the end of thirty 


years, he retires, a sun-baked bureaucrat, to some . 


watering place in Britain with nothing except the 
consciousness that he has discharged his duty 
faithfully and that he is paid the modest pension 
which the state provides. (Applause.) 

In the history of the Indian Civil Service I 
know of no case, in spite of the abuse and con- 
tumely poured upon the British administration, 
where any man or any newspaper has said there 
is in the British-Indian Civil Service a man who 
has accepted a secret bribe. (Applause.) 

A great many people imagine that the whole 
country is littered with British officials, but that 
is not true. There are other branches, of course, 
of British administration. In this Civil Service 
there are only about 1,300 persons. That is all. 
Again and again you will find that he is the only 
man in a district, which may be fifty or a hun- 
dred miles from the nearest town. There he is, 
doing his work as well as he can, and his In- 
dian colleague besides—because here, I think, is 
one of the fine things about the administration 


of India, that there has been no question that it 
is largely due to British influence that we have 
introduced into that country a standard of justice 
and of good administration which is adopted by 
the Superior Indian Service just as vigorously 
as it is natural to the Briton who goes out there 
with his duty to do. 

But it is quite a mistake to suppose that the 
whole country is staffed by English officials. It 
is not true. You will find that even in the In- 
dian Civil Service itself quite a change is going 
on, which in a few years will mean that the pro- 
portions are about equal. 

There are two things that I will mention, and 
then I will ask you to consider the problem, and 
conclude. I have by no means mentioned all of 
the difficulties. There are two other tremendous 
difficulties which face you in India which a great 
many people omit from calculation altogether. 
There is first of all this: One-third of Indian soil 
is net British at all. It constitutes the realm of 
the Indian princes, and there are no less than 560 
Indian states dotted about India which are not 
British soil. In some cases they are great areas, 
corresponding to a European country, governed 
by some powerful Maharaja who is in treaty alli- 
ance with His Majesty, King George, for whose 
person he has a great veneration, and who looks, 
and is entitled to look, to the protection of the 
British Crown in all his external affairs. That is 
the basis upon which he, at any rate, accepted 
British administration in India. Now you see that 
complication. 

It is all very well to adopt modern democratic 
notions and try to apply them to this vast con- 
fused mass of humanity, but you are continually 
coming up against the Indian State. They are 
often governed on feudal principles, certainly not 
on democratic principles, with a great potentate 
who is entitled to say, “I have got my treaty with 
you, and I call upon the British Raj to honor its 
bond,’—a difficulty which is all the greater be- 
cause these Indian states are areas that are not 
naturally cut off by frontiers and scientific bar- 
riers from the rest of India. You may get into 
the train at Bombay and proceed towards Delhi. 
As the train runs along over level country you 
may look out of the window and you will see a 
sign which says, “You are now entering the State 
of Gwalior.” The country is the same, the people 
are the same, the language is the same, everything 
appears to be the same. You see, perhaps, the 
great fortress of Gwalior standing on its rocky 
base. Another half hour passes and you pass the 
same sort of a signboard and you find a notation 
which says, “You are now leaving the State of 
Gwalior.” Therefore India is a patchwork which 
contains these Indian states all over the place, and 
the complications for statesmen are immensely in- 
creased thereby. In fact, for one-third of the 
whole area and between one-fourth and one-fifth 
of the whole population we are not dealing with 
British India at all. 

What is the other problem? There is an- 
other problem facing the statesmen who have any 
responsibility for India which has not got its paral- 
lel anywhere else in the British Empire, or, in- 
deed, in any part of the world. It is an immense 
frontier problem, the problem of the northwest 
frontier of India—that great stretch of mixed 
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mountain country cut through here and there by 
a pass like the Khyber Pass leading down to 
Peshawar. Why, gentlemen, the contrast between 
that part of India and the India of the plains has 
got to be seen to be believed. There you see some 
hardy, fanatical tribesman in his white robes, 
spending much of his time on a tower with a rifle 
in his hand looking around—I will not say whether 
for his neighbor or his enemy,—with his women 
folk and his cattle and his chickens inside a forti- 
fied farmstead, cultivating a bit of stony ground, 
seeing the caravans of camels pass along, as they 
have done for hundreds and perhaps thousands 
of years, by the road by which Alexander marched 
into India, by which so many invaders have 
marched into India since. And this hardy tribes- 
man regards looting and fighting and struggling 
as one of the natural occupations of existence. 

You read these telegrams from Peshawar. 
Newspapers all publish telegrams from the part 
of the world where there is trouble. You must 
not suppose because of that the whole of India is 
in an uproar. But here is a part of the world 
which has got one of the biggest practical military 
problems of all time—60,000 British soldiers, 160,- 
000 Indian soldiers—a great army, much the larg- 
est army in the British Empire, actively engaged 
in the twin duties of protecting the frontier against 
a very active and present danger and helping to 
administer law and order in the rest of India. 
That is, in a very brief sketch, the outline of the 
problem that has got to be faced. 

What has Britain done about it? Ever since 
Queen Victoria made her famous proclamation of 
1858 we in the old land have recognized that it 
is impossible to continue indefinitely the adminis- 
tration of a great area like that on military prin- 
ciples, and that our duty was to do everything 
that we could to encourage the increasing asso- 
ciation of Indians in the work of administration. 

Well, first, about 1880 there was established 
throughout India in the face of a great deal of 
opposition, and opposition from some quarters in 
India itself, a system of local government—district 
councils, municipal councils, all of which contain 
at least a majority of Indian members, and today 
this local government is, for practical purposes, 
entirely in the hands of Indians in the different 
parts of India. 

We then pass down to the provinces, the 
great provinces, of which there are nine. In each 
of those there has been established a legislature, in 
which the vast majority, the great majority of 
the members are elected—Mohammedans elected 
byMohammedans, Hindu members elected by Hin- 
dus, Sikh members elected by Sikhs, Indian Chris- 
tians by Indian Christians, Europeans by Euro- 
peans. Believe me, it is far more complicated 
than the biggest meeting-of the American Bar 
Association you ever saw. I am very far from 
saying that the Indian politicians have not taken 
an interest, and a deep interest, in the problems 
of government, and with mutual respect and co- 
operation much can be done. 

There has been established in every one of 
these provinces a system by which certain In- 
dians fill certain places on the Executive Council, 
as Education, Public Health, Roads, and Local 


Government. On the other hand, at present cer- 
tain other forms of administration, like Revenue 
and Law and Order, have been retained in the 
hands of the Governor and his Executive Council. 
Every Executive Council includes the most emi- 
nent Indian Councillors whom the Governor can 
get to serve. 

And now the question has arisen, can we go 
further? And the Commission over which I am 
presiding has suggested various means by which 
we can go further. For, believe me, there is no 
party in Britain, there is no responsible statesman 
in Britain, who does not want, with good sense 
and sympathy, to go forward. 


We are under no delusions as to the task 
which rests upon our shoulders to develop the op- 
portunities for responsible government in India. 
But until vou can get a country which is really 
one, which is hound together by stronger ties than 
exist vet, and still more—until you can get this 
vast place to be a place in which the citizen takes 
his place as a citizen and recognizes the rule of 
the majority must prevail without question, you 
can see for yourselves the nature, the quality of 
the complications that have to be met. 

I myself believe that if we can induce a spirit 
of cooperation between all that is best in India and 
all that is ‘best in Britain great developments may 
emerge out of this which, believe me, is the most 
tremendous problem that has ever faced the states- 
men Of the world. My appeal to you is, by all 
means recognize the national aspirations of these 
highly cultivated and most patriotic Indians who 
are leading their political movement. I know 
enough about the history of national movements 
to know that there is a force and a power behind 
them which will sweep in their train great ele- 
ments otherwise not responsive, and there is no 
country in the world that has a greater sympathy 
for a genuine national movement than my coun- 
try of Britain. 

But make no mistake—make no mistake, Brit- 
ain has a task which is a trust. Here are 40 or 50 
millions of Untouchables. There is not the slight- 
est doubt that they, at least, are not willing to 
submit themselves to the government of some se- 
lect Hindu caste. Here are 70 million Mohamme- 
dans who tell me quite boldly that they do not 
intend to find themselves under the subjection of 
a majority belonging to another race. And the 
task which falls upon Britain, therefore, is not 
simply the task of proclaiming herself Mistress of 
the Indies. It is a duty that is resting upon us 
by the circumstances of history and the facts of 
time, and it is one, as I believe, in which we are 
entitled to get, and I believe we shall receive, the 
sympathy and the encouragement of men of good 
will who, like ourselves, want by sane and _ prac- 
tical means to promote self-government in every 
part of the earth. (Applause.) 


Binder for Journal 


We are prepared to furnish what we regard as a satisfac- 
tory binder for the Journal. The price is $1.50, which includes 
shipping charges. Please send check with order to Journal’s 
new address, 1140 North Dearborn Street, Chicago. 
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Chairman of Federal Commission on 


ENTLEMEN of the American Bar Association: 

& The opposition encountered in the United States 
Senate to the appropriation for the continued 

work of the National Commission on Law Observance 
and Enforcement in the fiscal year 1930-31, afforded an 
opportunity for a public statement by President Hoover 
of his reasons for the creation of the Commission and 
the duties which he had laid upon it. As a result of 
the discussion in the Congress over the question of na- 
tional prohibition, a provision had been inserted in the 
Second Deficiency Bill, approved March 4th, 1929, ap- 
propriating $250,000 “for the purpose of a thorough 
inquiry into the problem of the enforcement of pro- 
hibition under the provisions of the Eighteenth Amend- 
ment of the Constitution and laws enacted in pursuance 
thereof, together with the enforcement of other 
MWS. s 

The Second Deficiency Bill 1930-31, as reported to 
the House of Representatives, contained a clause re- 
appropriating for the fiscal year ending June 30, 1931, 
the unexpended balance of the previous appropriation 
remaining at the end of the fiscal year 1930, and appro- 
priating the like amount of $250,000, for the same 
purposes as those described in the bill of the previous 
year. That provision was stricken from the House bill 
on a point of order made by Representative LaGuardia. 
In the Senate, the Committee by majority vote inserted 
a provision which reappropriated the unexpended bal- 
ance and allowed the additional sum of $50,000 only, 
the application of both amounts being restricted to the 
single purpose of making inquiry into the problem of 
the enforcement of prohibition, thus depriving the Com- 
mission of the means for investigating the problem of 
enforcing any other law but Prohibition. 

“As a matter of fact,” said the President, in a 
statement issued June 27th, 1930, “the enforcement of 
any one criminal law necessarily involves the machinery 
by which all criminal laws are enforced, and the coun- 
try is concerned over the cause of increasing crime in 
general 

“With growing crime of all kinds and with 
insistent recommendations from every Bar Association 
and public body concerned that we should have an ac- 
curate study of the reforms necessary in our whole 
judicial and administrative machinery; that we should 
have some constructive program for decrease and con- 
trol of crime as a whole, I cannot abandon the question 
for one moment or allow the work of this Commission 
to cease.” 

This emphatic pronouncement of the President 
resulted in the full appropriation for the larger pur- 
pose being reinserted in the bill as finally passed. 

To carry out the program he had in mind, the 
President, on May 28, 1929, had appointed a National 
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Law Observance and Enforcement 

Commission, composed of eleven persons; one woman 
and ten men, chosen from ten states, and embracing 
three federal judges, one law school dean, the Presi- 
dent of a college for women and six practicing lawyers. 
The most explicit definition of the Commission's under- 
taking was expressed by the President in his Annual 
Message to Congress on December 3, 1929, in the fol- 
lowing language: 

“Under the authority of Congress I have appointed a 
National Commission on Law Observance and Enforcement, 
for an exhaustive study of the entire problem of the enforce- 
ment of our laws and the improvement of our judicial sys- 
tem, including the special problems and abuses growing 
out of the prohibition laws. The commission has been in- 
vited to make the widest inquiry into the shortcomings of 
the administration of justice and into the causes and reme- 
dies for them. It has organized its work under subcom- 
mittees dealing with the many contributory causes of our 
situation and has enlisted the aid of investigators in fields 
requiring special consideration.” 

It was perhaps natural that the press and the pub- 
lic should have assumed that the Commission’s task 
was primarily to investigate and report on the question 
of prohibition, and that somehow it would furnish a 
solution of that most controversial subject. But as 
President Hoover pointed out in his statement of June 
27th of this year, statistics show that seventy per cent 
of all prisoners in federal prisons are there for other 
crimes than those arising out of prohibition, and our 
state prisons show about the same ratio. Therefore, a 
balanced inquiry into the problem submitted would 
consider prohibition as one only of a number of ele- 
ments to be studied. 


Breakdown of Law Under Complexities of Modern 
Life 

The Dean of the Law School of Columbia Univer- 
sity, in his report for the Academic Year ending June 
30, 1929,* speaks of the many and important changes 
which are taking place in the economic and social struc- 
ture of our country, with the concomitant shifting in 
philosophic thought, which are creating new problems of 
law calling for understanding and technique that con- 
temporary legal education does not afford. 

“Legal concepts born of a passing order are losing 
their utility,” he says, ‘and devices for law making and 
law administration designed to function in a simpler 
society are breaking down under the complexities of 
modern life. That this is so, is evidenced by the popular 
demand for remedial legislation, the increasing non- 
observance or disregard of law and the growing ten- 
dency to invoke non-legal agencies in the regulation of 
business and the adjustment of disputes.” 

The growing tendency to invoke non-legal agencies 
in the regulation of business and the adjustment of 
1. Columbia 
No. 35, May 31, 
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1930, pp. 94-124. 
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disputes, in this country, finds expression in the crea- 
tion of administrative commissions—Public Utility 
Boards, Trade Commissions, Farm Relief Boards, and 
the like. The Lord Chief Justice of England, in a book 
of vigorous protest, has characterized this system of 
sovernment through executive departments as “The 
New Despotism.”’ I fancy very few American lawyers 
had realized before reading that book the extent~ to 
which the English law had vested in cabinet ministers 
and executive departments power over the property and 
the interests of citizens, without any right of review 
or redress in the courts. It is a strange history Lord 
Hewart gives us, of a people who, for seven hundred 
years, have successfully fought against the tyranny of 
kings and their ministers and erected the barriers of 
Magna Charta, the Bill of Rights, the Habeas Corpus 
\ct, and the independence of the judiciary, against 
encroachment upon their liberties, now acquiescing in 
the rapid and progressive growth of a system which— 
to use his language—‘“undoubtedly has the effect of 
placing a large and increasing field of departmental 
authority and activity beyond the reach of ordinary 
law.” 

In our country, happily, broad and increasing as 
is the discretionary power vested in administrative 
boards and commissions, the courts may be appealed to 
when their acts tend to invade constitutional rights. 
Judge Cardozo in one of his lectures on “The Para- 
doxes of Legal Science’? thus succinctly states the 
\merican principle: “The guaranty of liberty in the 
constitutional law of the nation and its constituent com- 
monwealths is a guaranty that claims and immunities 
conceived of at any given stage of civilization as pri- 
mary and basic shall be preserved against destruction 
or encroachment by the agencies of the government.” 
After reference to some of the decisions defining those 
indispensable elements of justice that are essential to 
the attainment of due process of law, the author con- 
tinues: “The duty of delimiting the sphere of exemp- 
tion must be cast, however, upon some one. In our 
constitutional system, it has been cast upon the courts.” 
But subject to the guarantees of due process, equal 
protection, and the like, the rapid establishment of 
administrative bodies clothed with power to apply basic 
principles laid down by the legislature to varying facts, 
and thus to regulate the activities of public service and 
other bodies dealing with matters affected with a public 
interest, has been accepted as a necessary means of 
regulating that which the ordinary processes of legisla- 
tion and judicial action have proved inadequate to deal 
with. 

It was, however, the increasing non-observance or 
disregard of law in general which had given so much 
concern to the President of the United States as to lead 
him to observe, in an address delivered at the Associated 
Press luncheon in New York on April 22, 1929, that 

“What we are facing today is . . . the possibility that 
respect for law as law is fading from the sensibilities of our 
people.” 

Reasons for Lawless Attitude of the American 
Public 


It must be confessed that the general attitude of 
mind of the average American is not law-abiding. Per- 
haps this is not unnatural. With forty-eight states, 
besides the Federal Congress, grinding out laws an- 
nually, or biennially; with statute laws already in 
existence filling some thirty-five hundred volumes of 
more than a million and a half pages (according to a 


2. N. Y. Columbia University Press. 


writer in the JouRNAL of this Association), any general 
acceptance of statute law as imposing a moral obliga- 
tion upon the citizen could hardly be expected. 

Suggestion More Potent Than Compulsion 

Yet with proper guidance, an extraordinary degree 
of cooperation with authority in securing general ob- 
servance of statutory requirements can be developed in 
the American public. ‘The art of suggestion may be 
more potent than legislative mandates bristling with 
penalties for disobedience. We all can recollect the 
amazing acceptance of Mr. Hoover’s request during the 
war that the public on certain days abstain from the use 
of their automobiles in order to conserve gasoline for 
war purposes, and the self-imposed restriction made 
in response to his request as Food Administrator, in 
the use of sugar and wheat flour, to the same end. In 
these cases, no law was enacted. Public thought was 
focalized on the problem of winning the war. The 
authorities suggested a means whereby all might con- 
tribute to that great end, and almost without exception, 
every one fell in with the suggestion and sacrificed per- 
sonal taste, convenience or pleasure to help achieve the 
desired result. My ordinary daily life furnishes me 
constantly with a more recent example of similar re- 
sponse to suggestion: As trains on the Long Island 
Railroad bearing their load of regular commuters com- 
ing from country or suburban homes to the city of 
New York, approach the tunnels leading under the East 
River, a guard hurries through the cars calling out: 
“All windows down, please”; sometimes without the 
“please.” Whereupon, the complaisant passengers 
themselves close the windows, an operation which is 
not always easy, and sit in a close and stuffy atmos- 
phere, five, ten, sometimes more minutes, until the train 
plunges into the darkness of the tunnel. None of them 
are employes of the railroad company. There could be 
no compulsion laid upon any of them to comply with 
a request which otherwise would require the services 
of several trainmen; but, recognizing that closing the 
windows is a reasonable measure of safety, they re- 
spond promptly to the demand. 

Do not these examples suggest the possible effect 
of educating public opinion to the need of particular 
legislation, and the value of endeavoring to develop on 
the part of the community at large an attitude of co- 
operation with the authorities in observance of the laws 
of the land? It requires no argument to convince the 
larger part of our people of the moral forces of the 
laws against murder, assault, robbery, theft and other 
fundamental enactments for the protection of life, 
liberty and property. But the complexities of modern 
life require much more regulation than these in order 
that the intricate mechanism of civilized society shall 
function. 

Mr. Brand Whitlock, in a recent magazine article*® 
denies that the American people deserve their unfor- 
tunate reputation as lawbreakers. He draws a distinc- 
tion between law and statutes, and suggests that where 
statutes enact penalties for acts wrong in themselves— 
mala in se —there is no great difficulty in enforcing 
them, whereas the people do not respect a legislative 
enactment “unless it has the sanction of the people, is 
implicit in their lives, and has its roots deep down in 
their habits and customs.” 

This pleasing theory, with which a certain portion 
of our community is narcotizing its conscience, how- 
ever, is not supported by facts. The Travelers Fire 
Insurance Company, reporting as of July Ist, 1930, the 


3. The Law of the Land, The Atlantic, August, 1930. 
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result of a survey on crime iiditions in the United 
States, based upon reports from the heads of police 
departments of 88 cities, states that in the last 10 years, 
arrests for intoxication and liquor law violations in- 
creased 161.38% ; for crimes such as robbery, burglary 
and theft 212.04% and violations of traffic laws, 
334.03%. That Company concludes that arrests for 
robbery, burglary and theft increased in percentage 
more than ten times as much as the population; for 
intoxication and liquor law violations, more than seven 
times as much and because of traffic law violations, 
more than sixteen times as much. They note that the 
great gain in violations of traffic laws probably is due 
to the increase of more than 187 per cent in car regis- 
trations during the decade, and the greater stringency 
of traffic laws. 

The facts would seem therefore to completely re- 
fute Mr. Whitlock’s theory which, by the way, also 
wholly ignores the rapidly changing character of our 
complex modern civilization. Society cannot await the 
development of habits and customs—immemorial usage 
—such as Mr. Whitlock refers to. A society which 
has adopted the inventions and applied science of the 
last quarter of a century and has taken into its midst 
millions of aliens from every country in the world, 
must resort to legislation in order to regulate its life, 
preserve order, and, so far as possible, suppress acts 
and habits injurious to its welfare. 


Prevailing Spirit of Lawlessness 


That the individual and minority groups must ac- 
cept and abide by the restraints so imposed is obvious. 
Otherwise, lawful government breaks down and we 
have anarchy. The remedy of those who object, is to 
appeal to the same authority as that which enacts, for 
rescission or modification. There can be no individual 
right to elect what laws one will or will not obey. A 
crime is the violation of a law. But there seems to 
be a spirit abroad among our people, very manifest at 
times, to “beat the law,” so long as they “can get away 
with it.” One sees it constantly in the drivers of motor 
cars who slip by when the stop signal has flared; who 
speed across a railraad track when the warning bell is 
ringing and the gates lowered; or who “step on the 
gas,” when no officer of the law is in sight, despite the 
clearly advertised speed limit of 35 miles an hour. One 
sees it when returning European travelers try to slip 
through the customs lines without declaring watches or 
jewelry they are carrying in pockets, and in many other 
instances. All this results from the fallacious notion 
that the individual may freely disregard any law he 
doesn't like. Yet the whole theory of our law neces- 
sarily rests upon the right of the state to subordinate 
the individual to the public weal. 

Liberty and Law 

“Public policy,” Justice Holmes once said, “sacri- 
fices the individual to the general good”’; and, he added, 
“No society has ever admitted that it would not sacri- 
fice individual welfare to its own existence.”* In the 
last analysis, public opinion operating upon the law 
makers must determine when the general welfare re- 
quires legislative restraint upon individual action. And 
good citizenship must acquiesce in the law as it is for 
the time being. 

After all, as Judge Cardozo has so clearly demon- 
strated in lectures from which I have already quoted, 
“Liberty in the most literal sense is the negation of 
law, for law is restraint and the absence of restraint is 


4. Holmes, The Common Law, pp. 48, 43. 


anarchy. On the other hand, anarchy by destroying 
restraint would leave liberty the exclusive possession of 
the strong or the unscrupulous. . . . So once more 
we face a paradox.’ 

The solution of this paradox should not be left 
wholly to the social philosophers and the economists. 
It falls more directly within the ambit of legal phil- 
osophy. Judge Cardozo in his lectures, and in his 
judicial opinions has done much to clarify thought on 
the subject. There can be nothing more unsound 
scientifically than merely to denounce statutes as un- 
warranted invasions of private personal rights, with- 
out analysis of the reasons for the enactment, the 
causes which induced legislative action; the need of 
some regulation of conduct, or the absence of it. On 
the other hand, there can be nothing less reasonable 
than for lawmakers to assume that the American pub- 
lic will accept and obey all statutes merely because the 
legislature has enacted them. To secure the maximum 
compliance with law, it must be reasonably adapted to 
its purpose and the need for its enactment must be 
made clear. 

Problems of the Commission 


“Some such thoughts as these were in the minds 
of some of the members of the Commission, at least, 
when they faced the problems submitted to them by 
the President. We were told there was an undue 
amount of crime in the land—a crime wave. Where 
was it; what caused it; how should it be met? We 
were told that our courts of justice were congested ; 
that criminals lay in custody for months awaiting trials ; 
that the processes of criminal justice were antiquated, 
unduly technical and unadapted to modern conditions. 
What about it? We were told that crime in the United 
States was far more prevalent than in any other Anglo- 
Saxon country and that offenders went unwhipped of 
justice to such a degree that the law had no terrors for 
the criminal. Was this true? These were some of the 
questions with which we were called upon to deal. 
How should we go about it? There was available a 
mass of material giving second-hand information; a 
volume of opinion; some of it is based upon facts, 
much of it upon hearsay and assumptions. The nation 
has been disturbed by the expression of these opinions. 
Constant asertion has led to general acceptance of the 
statement that there are radical defects in our laws and 
their administration, especially in our criminal law and 
procedure. Within the last decade, Judicial Councils 
have been established in some nineteen (19) states; 
official Crime Commissions in thirteen (13) and un- 
official Crime Commissions in at least two states and 
three cities; surveys of judicial establishments and the 
administration of criminal justice have been made and 
published in not less than five states and several cities. 
The American Law Institute during the past eight 
years has been restating the Common Law, and pre- 
paring a model code of criminal procedure. 

Prevalence of Crime 

Without adopting the extravagent denunciations 
of the American methods of dealing with crime and 
criminals which are current in press and magazine 
literature, one need only scan the reports of discussions 
at meetings of this Association and of state and local 
bar associations, to realize that the prevailing opinion 
of both lawyers and laymen is that the administration 
of the crimnial law in this country is generally unsatis- 
factory. Yet opinions differ as to whether or not there 
is a general increase in all crime. Mr. Sanford Bates, 





5. Cardozo, The Paradoxes of Legal Science. 
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Superintendent of Federal Prisons, in a report to the 
Commission, suggests that the sum total of criminality 
today is not greater than formerly. But like everything 
else, he says, crime is better organized. There is more 
dangerous work in factories, it is more dangerous to 
cross the streets; the presence of automobiles and fire- 
arms makes crime more easily committed and more 
dangerous. “We may have more crime in this coun- 
try,” he reflects, “but we have more of everything else.” 

Much emphasis is laid by many critics upon the 
failure of the system of criminal justice to diminish 
crime. Whether or not crime in general is increasing 
in volume, it is certain that too large a number of 
crimes go unpunished. The processes of justice appear 
slow and uncertain. The reports of the proceedings of 
the Section of Criminal Law and Criminology of this 
Association especially reflect these views. At the meet- 
ing in 1928, the Chairman of the Section (Mr. Justin 
Miller) opened his address by saying: 

“If we may believe the reports that come to us from 
many sources, there has been no lessening of crime during 
the past year. One of two conclusions is open to us: 
Either we have not analyzed the situation properly to de- 
termine inherent causes, or we have not discovered and 
used the proper remedies.” (53 Reports A. B. A. p. 534.) 


Research Experts 


It seemed obvious that such an inquiry as the 
Commission was charged with must be conducted like 
any other scientific study, through the aid of experts 
and research scholars in the different fields of investi- 
gation. The process was not one that could be carried 
on in public. What the Commission needed was not 
opinions, but facts. At first the newspapers were im- 
patient of the scant publicity furnished by the Com- 
mission. But as time passed they came to understand 
and appreciate what we were trying to do, and it is a 
pleasure to record my appreciation of the helpful atti- 
tude which almost without exception the newspapers 
have maintained toward us. Progress in our work at 
the outset was slow, because of the difficulty in secur- 
ing men and women to do the necessary work of re- 
search and inquiry. By the end of the fiscal year 1930, 
we had some forty-five men and women, besides the 
regular paid office force, more or less engaged in work 
for us, none of whom were receiving compensation 
from the Commission! 

In addition, we have had the assistance of a few 
regularly paid scholars. In some cases we were in- 
debted to colleges and universities for the services of 
members of their regular staff. In this connection, I 
might mention that none of the members of the Com- 
mission receives any compensation for his services. 

Statistics 


On the threshold of such an inquiry as this, one 
naturally would turn first to the available statistics of 
crime. Here we found, what has confronted all other 
hodies and agencies that have entered this field, namely, 
a lack of systematic, comprehensive nation-wide or 
even state-wide statistics. A special committee on Law 
enforcement of this Association, reported in 1923, that 
its work was impeded by the same lack. 

“Throughout all our work,” said that Committee, 
“we have been greatly hampered by lack of reliable 
official information. It still remains true, as stated in 
our former report, that the United States is the only 
great civilized country which does not collect and pre- 
serve its criminal statistics.” 

The Children’s Bureau, of the United States De- 
partment of Labor, in a report hereinafter referred to, 


states that “statistical 1,,formation concerning the ex- 
tent and character of juvenile delinquency in the United 
States is so inadequate as to make it impossible to de- 
termine the total volume or trends from year to year.” 

The Bureau of the Census, reporting on the sub- 
ject in 1929, said there was an absolute need for re- 
liable statistics, expertly analyzed, before an intelligent 
diagnosis of the situation could be properly under- 
taken. 

Confronted with this situation, the Commission 
employed Professor Sam Bass Warner, of Harvard 
University, to make for it a survey of all the criminal 
statistics in the United States. Mr. Warner collected 
every printed report of any character issued by police 
departments, courts, probation officers, penal institu- 
tions and parole boards and submitted to the Commis- 
sion at the beginning of this year a study or survey 
based on this material, which has been printed and 
copies distributed to upwards of one thousand persons 
and institutions thought likely to be interested in the 
subject, for comment and suggestion. The purpose of 
the survey was to ascertain whether reports containing 
adequate criminal statistics exist in such form as to 
make feasible their collection by libraries and their dis- 
semination to persons interested in studying the prob- 
lem of criminal law and criminology, and to what extent 
they furnish reliable information for the use of stu- 
dents of the administration of criminal justice. The 
method of the inquiry pursued and the wide range it 
took are fully described in the survey, as a result of 
which Mr. Warner reached the following, among other 
conclusions : 

“Crime statistics, that is, statistics of offenses of various 
sorts that are known to the police, are for practical pur- 
poses non-existent in the United States. They exist for 
no entire state and for only thirteen cities, and where they 
do exist their accuracy is doubtful. 

“Police statistics of arrests are printed for one entire 
state, Massachusetts, and for nearly half of the cities over 
30,000 inhabitants. Unfortunately they are not sufficiently 
standardized to be of much comparative value. 

“Court statistics showing the disposition of criminal 
cases in the principal trial courts of the state are published 
by the attorney general or some other state official in 22 
states. In addition, there are a number of reports dealing 
with the work of individual courts. The content and meth- 
ods of tabulation of court statistics differ so from state to 
state that comparisons between states are extremely diffi- 
cult and hazardous. 

“Adult probation statistics are compiled for seven states 
and a number of cities and counties. Here again the value 
of the statistics for comparative purposes is almost com- 
pletely ruined by lack of uniformity. 

“Statistics of prisoners in state and federal prisons and 
reformatories are printed in the federal decennial census 
of prisoners, the federal annual census of prisoners and the 
individual reports of nine-tenths of the institutions. Statis- 
tics of prisoners in jails are contained in the federal decen- 
nial census of prisoners, state reports for 13 states and scat- 
tering county and city reports.” 


In summarizing the situation, Mr. Warner says: 


“The only criminal statistics now printed that are both 
adequate and comparable on a national scale are those con- 
tained in the federal decennial and annual censuses of pris- 
oners in institutions. Statistics of court proceedings are 
compiled for all the principal trial courts in many states 
and make accurate intra-state comparisons possible, but 
they lack standardization between states. Police and pro- 
bation statistics are lacking both in standardization and in 
state-wide compilation.’ 


It would exceed the proper limits of this occasion 
to enter upon a discussion of the recommendations 
made by Mr. Warner as a result of his findings, be- 

6. Survey of Criminal Statistics in the United States for National 


Commission on Law Observance and Enforcement, by Sam B. Warner, 
December, 1929. 
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sides which they have not yet been acted upon by the 
Commission. 


Study of Crime Surveys and Reports 


In order to select from the various reports and 

crime surveys to which I have referred, such material 
as might be helpful to the Commission, we were for- 
tunately able to secure the services of Mr. Alfred Bett- 
man, of Cincinnati, well known for his work in connec- 
tion with the Cleveland Crime Survey and more re- 
cently, the Boston Crime Survey, to make a compre- 
hensive study of 29 surveys and reports, 10 of them 
state-wide, and 7 of cities, and of 12 reports of the 
Attorneys General of 10 states. This study was con- 
fined to those parts of the administration of justice 
which are designated “Prosecution” and “Courts.” Of 
course, the conditions described in the surveys were 
those found at the times when the observations were 
made. The extent to which those conditions may have 
changed for better or for worse could not be known 
without resurvey. Mr. Bettman, however, is conduct- 
ing a recheck in Cleveland which will disclose what 
changes have occurred in the details described in the 
Cleveland Survey since 1921. Most of the conditions, 
however, he says, 
“are traceable to such deep and old causes and require, 
for removal, such radical remedies and such length of time, 
that we are safe in assuming that the remedies could not 
have been accomplished in the short eight or nine years 
since the survey and that, generally and fundamentally, the 
conditions described in the survey still persist. Besides, the 
facts developed in any survey of this type furnish bases 
for a consideration of the problems of American criminal 
justice, regardless of changes that may occur in the indi- 
vidual city from which such facts were taken.” 

It is interesting to note that after considering the 
criminal court histories of individuals as presented in 
these various reports, Mr. Bettman concludes that 


“habitual adult offenders, that is, those who commit crime 
as a mode of life or with some degree of frequency, as 
distinguished from the occasional offender who commits 
the occasional crime of impulse or passion, normally and 
usually begin their habits of delinquency or tendencies to- 
ward anti-social conduct in childhood, youth and adoles- 
cence. Consequently, if we assume that the prevention or 
reduction of criminal conduct is the object of society’s law 
enforcement agencies and administration of criminal justice, 
the juvenile offender is the one upon whom the emphasis 
of attention needs to be placed, he offering the best oppor- 
tunity ,to stem or divert the tendencies toward habitual 
crime.’ 
Juvenile Delinquency 


Through the courtesy of the Federal Department 
of Labor, a summary of the available material on ex- 
tent, causes, treatment and prevention of juvenile de- 
linquency, was prepared for the Commission by Miss 
Katherine F. Lenroot of the Children’s Bureau of the 
Department of Labor, together with a list of suggested 
recommendations, 

In order that she might make for this Commission 
a study of this material, and prosecute a thorough in- 
vestigation and make report concerning juvenile de- 
linquency, the authorities in Los Angeles courteously 
granted a year’s leave of absence to Miss Mariam Van 
Waters, Referee of the Juvenile Court of Los Angeles, 
President of the National Conference of Social Work, 
and a leader in the field of juvenile delinquency. In 
this matter, the Commission also had the advantage of 
the cooperation and financial aid of the White House 
Conference on Child Welfare, and Dr. Van Water’s 
report will be available for that organization as well as 
for this Commission. 

The value of the summary, prepared by Miss Len- 
root, as expressed by Dr. Van Waters, is “that it pre- 





sents in remarkable brevity an outline of the situation 
to date in the field of juvenile delinquency in the 
United States.” But, Dr. Van Waters says, “no study 
yet published in this country has satisfied all the re- 
quirements of a thorough- going scientific inquiry into 
child delinquency.” “The public at large is unaware 
of this,” she adds. “There is an unfounded assump- 
tion that we have on hand a body of principles, which 
if applied, would tend to solve our problem. This is 
not the case.” Despite the material collected, we have 
“no authoritative body of knowledge upon which to 
base recommendations for future development.” <A 
plan of research therefore has been adopted in order 
to secure information upon which to predicate recom- 
mendations of federal and state legislation, improved 
procedure in courts, substitution of agencies for 
the control, prevention and treatment of child delin- 
quency other than those now in existence, and pro- 
grams of voluntary community action in the fields of 
family life, parent education, school, clinic, church, 
playground and neighborhood. 


Criminal Prosecutions 


As a result of nearly a year’s study of the various 
reports and surveys referred to, Mr. Bettman has pre- 
pared a report, which is now going through the press, 
in which he sets forth a number of conclusions which 
in his opinion are justified by the facts developed in 
these reports and surveys. 

Special attention is given, by an examination of 
such statistics as are available through these reports, 
to the history of the progress of the average prosecu- 
tion in the courts of the American Union. So far as 
possible, a study was made of the history of the rela- 
tion between the number of crimes known to the police 
and the disposition of them by the authorities; the 
number of cases actually brought before judicial trib- 
unals and their disposition, and so far as possible, a 
comparison between facts of this record as disclosed 
by the information in this material and the results of 
the processes of English justice. Mr. Bettman notes 
a striking fact developed to be 
“that England has a greater percentage of convictions 
but also a greater percentage of acquittals; and that the 
great difference comes from the strikingly small number of 
British cases which are dismissed through no-bills, nolles 
or other forms of dismissal without trial, as compared with 
the large percentages of non-trial dismissals in our country. 
The spot in which we differ most strikingly from the Brit- 
ish is not the jury trial, for acquittals by juries represent a 
lesser percentage of dismissals in America than in England. 
It is these other forms of dismissal, such as the no-billing, 
nolle, dismissal for want of prosecution, etc., etc., which, to 
a much greater degree in the United States, account for 
the high percentage of non-convictions. Evidently not the 
procedural technicalities in trials nor the constitutional priv- 
ileges of the accused nor the degree of the judge’s control 
of the trials constitute the major weaknesses of American 
administration as compared with that of England, but rather 
those factors which produce the multiplicity and prevalence 
of our use of dispositions by courts and prosecutors short 
of and without trial.” 

Many students of our system of criminal justice 
have remarked on the undue mortality of criminal 
prosecutions before reaching trial. It is said that in 
New York City, only 4.7 per cent of prosecutions 
reach jury trial; in St. Louis, 13 per cent; Chicago 3.8 
per cent ; Cleveland, 13.6 per cent ; and Cincinnati, 11.8 
per cent. One of the subjects which must be thor- 
oughly studied is the reason for the very large per- 
centage of dismissals of prosecution before trial by 
the state or district attorneys, and the large number of 
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cases of accepting pleas of guilty of lesser offences than 


those charged by the indictment or information. 

Mr. Bettman lays great stress upon the importance 

of the minor criminal courts, pointing out that the sur- 
veys contain considerable material on the administrative 
processes and working methods of the municipal and 
police courts, all tending to show a highly casual, hap- 
hazard, careless, disorderly system, or lack of system, 
and he refers to a description in these surveys of the 
casualness, carelessness and inappropriateness with 
which the state’s case often is conducted by the pros- 
ecuting attorney in its courts. Without attempting to 
enumerate the many factors in the administration of 
justice dealt with in the reports upon which he com- 
ments, Mr. Bettman concludes, 
‘that tne statistical facts obtained in and for the surveys 
indicate the jury to be a relatively minor agent in the pro- 
duction of escapes from punishment and that the constitu- 
tional privileges of the accused and the procedural tech- 
nicalities have a relatively minor influence upon the general 
results of criminal prosecutions. Here, therefore, we have 
an aspect of the problem of criminal justice in which there 
has been a misplacement of popular and professional em- 
phasis.” 

This observation opens a promising field for fur- 

ther inquiry and study. if the fact be, as Mr. Bett- 
man finds from the material which he has been study- 
ing, that the defects in criminal justice are only charge- 
able to jury failure in a comparatively negligible num- 
ber of cases, a study of the other factors should offer 
some feasible method of removing the reproach which 
is based upon the great disparity between the number 
of offenses reported to the police, or even the number 
of cases which are brought before the courts, and the 
number of persons actually convicted and punished for 
the reported crimes. And yet, as Mr. Bettman says: 
_ “It is rather difficult to reduce into a few generaliza- 
tions a description of the tremendously complex apparatus 
which the present system of administration of justice sup- 
plies, the inefficiencies resulting from this complexity and 
the mal-adjustments of its various parts.’ 

This very complexity, the result of the haphazard 
growth of our judicial machinery, in counties, in cities, 
and in the states, and the failure to correlate them 
into an articulate system under a centralized control, 
perhaps presents a most significant and important sub- 
ject for consideration in a program of improvement in 
the administration of our criminal law. 


Study of Operation of Federal Courts 


Any comprehensive nation-wide study of our 
judicial system would require separate organizations in 
every state and a program of work, directed from a 
common center, following a pre-conceived plan, ade- 
quate to furnish data for comprehensive and well sup- 
ported conclusions. The actual organization and con- 
duct of such inquiry is beyond the possible undertaking 
of the National Commission on Law Observance and 
Enforcement, without a very large increase of the ap- 
propriation at its command and an assurance of con- 
tinuity of existence. We have, however, planned a 
study of the operations of the federal courts in the dif- 
ferent judicial districts of the United States. For the 
purpose of this study, Dean Clark of the Yale Law 
School, Mr. Justice Roberts of the United States 
Supreme Court, Professor Morgan of the Harvard 
Law School, Dean MacMurray of the University of 
California Law School, and President Hutchins of the 
University of Chicago have consented to serve the 
Commission as a directing group. These gentlemen 
are organizing comprehensive surveys of the federal 
district courts, to be made through the agencies of the 
various law schools in the different parts of the coun- 


try, and a scope of inquiry which will furnish a full 
and complete study of the methods of procedure and 
the effectiveness of the organization and conduct of 
these tribunals. A very considerable amount of valu- 
able preliminary work in this field has been done dur- 
ing the last year under the direction of the Honorable 
Joseph C. Hutcheson, Jr., United States District Judge 
for the Southern District of Texas, who has gathered 
together a volume of material which will be of great 
service to the directors of the new and more intensive 
survey. 

The value of any organ of government must be 
determined by ascertaining how far it accomplishes the 
intention of its creation. If it is found that this result 
is not attained, the defect may be in the machine, or 
in the theory behind its establishment. 


Conflicting Concepts on Which Criminal Laws Are 
Based 

Some of today’s confusions and inefficiencies in 
the administration of criminal justice in the United 
States, Mr. Bettman observes in his report, 
“result from confusions and contradictions in the funda- 
mental concepts on which different parts of the criminal 
law or its administration are based or on which different 
practices or methods of the administration are based. To 
state, in an over-simplified and, therefore, imperfect way, 
the two concepts upon which different parts of our present 
system are more or less consciously built, there is the con- 
cept of the punishment of the crime as the sole or pre- 
dominant object of the law, based on a philosophy of moral 
compensation or moral retribution whereby a definite pun- 
ishment would flow from a particular crime and society 
would be protected by means of the preventive or deter- 
rent effects of the fear of this punishment; and, on the 
other hand, the concept of the treatment or disposition 
of the offender in accordance with the personality or hab- 
its of the offender and thereby protect society by curing 
the offender of his criminal tendencies or, if incurable, by 
permanently segregating him from the remainder of so- 
ciety.” 

Causes of Crime 

In reaching its conclusions, the Commission must 
adopt one or the other of these concepts. To do so, it 
must determine so far as it may, what are the causes 
of crime. It will of course be recognized that there is 
no one definite, ascertainable influence which may be 
said in itself to cause criminal conduct. Physical and 
psychological conditions—endocrine glands, for ex- 
ample—may account for much antisocial conduct. In- 
fluences surrounding child life; treatment of a first 
offender by governmental authority—all enter into the 
problem. Such a study of the careers of criminals as 
that recently made by Dr. and Mrs. Sheldon Gliick 
regarding 500 persons who had passed through the 
Massachusetts State Reformatory, would supply a 
large amount of material from which reliable deduc- 
tions might be made. There are certain lines of in- 
quiry and study which promise helpful results. Dean 
Edith Abbott, of the University of Chicago, is con- 
ducting for us a study of criminal justice and the 
foreign born; Miss van Kleeck of the Russell Sage 
Foundation has been preparing a study of the influence 
of economic conditions on criminal conduct. Her as- 
sistant, Miss Winslow, has been studying the history 
of a number of prisoners in Sing Sing. Professor 
Clifford R. Shaw is working on a study of the influence 
of environment on criminal conduct. The results of 
these studies should be helpful in reaching some prac- 
tical conclusions as to the causes of crime and the 
workings of our system of criminal justice. But we 
may recall the observation of John Wesley as he 
looked at a prisoner being led to execution: “There, 
but for the grace of God, goes John Wesley,” and 
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wonder whether appeals to that same divine grace 
might not be more efficacious than psychiatric analyses. 


The Treatment of Crime 


Closely allied with the cause of crime is the prob- 
lem of treatment for crime; the disease and the remedy. 
There has been dramatically brought to public attention 
in recent months the failure of our penal institutions 
to accomplish any other result than the mere removal 
of a few individuals from the opportunity to prey upon 
society for a limited period, unless it be the undesired 
result of making these institutions breeding places of 
crime. A consideration of them opens up the whole 
subject of the treatment of offenders against our laws. 

For the consideration of this matter, we have 
created a Committee on Probation, Prisons and Parole, 
involving the whole problem of the treatment of per- 
sons convicted of crime. To secure the benefit of the 
best thought and experience on this subject, we also 
have organized an Advisory Committee, headed by the 
Dean of Penology in the United States, Dr. Hastings 
H. Hart, and composed of some twenty-five of the 
most experienced men in that field. This Committee 
has been preparing, out of their own knowledge and 
experience, recommendations for the consideration of 
the Commission. They also have undertaken and are 
now prosecuting a nation-wide inquiry into the char- 
acter of the jails and places of detention, other than 
state prisons, penitentiaries, and reformatories, which 
constitute, probably, the most disgraceful plague spots 
in the whole field of administration of criminal law in 
our country. 

Lawless Acts of Government Officials 

Professor Chafee of Harvard University and 
Messrs. Walter Pollak and Carl Stern, of the New 
York bar, have been working for us on the subject of 
lawless acts of governmental officials. Officials of gov- 
ernment should set the example of law observers. 
There is, however, much evidence of lawless conduct 
among a certain class of law officers ; “the third degree” 
as practiced by the police; the conduct of the immigra- 
tion authorities towards aliens, etc.; lawless acts of 
prosecuting attorneys; illegal searches and seizures all 
furnish examples. A basic difficulty with much of the 
administration of justice lies in the use of political in- 
fluence not only in the selection of prosecutors, court 
officials and judges, but in the performance of their 
duties. This is perhaps the most pregnant source of 
the failures in our system of criminal justice; yet pos- 
sibly it is also the most difficult to appraise and demon- 
strate. 

Cost of Crime 

We also have been engaged in an inquiry into the 
cost of crime, conducted by Messrs. Goldthwaite Dorr 
and Sidney Simpson, of the New York bar. This in- 
cludes a study both of the direct and the indirect cost 

the official and the extra-official. In other words, 
we are seeking as accurate an answer as may be ob- 
tained to the question: What is America’s annual bill 
for the luxury of crime? It may be that if we can 
get a reasonably accurate answer to this question, Con- 
gress and the state legislatures will be more willing to 
consider appropriate legislation and more adequate ap- 
propriations to provide better measures of protection 
against crime. 

The Bureau of Municipal Research of the City of 
Rochester very recently has favorably responded to our 
request to make an intensive study of the administra- 
tion of justice of that city, which may be taken as 


typical of a large number of American cities of the 
semi-rural type. This survey will not only take note 
of the character and efficiency of the agencies of 
justice, but of the cost to the community of the official 
and extra-official agencies of protection against and 
punishment for crime. 

The result of this survey will determine how im- 
portant and feasible it may be to make similar studies 
in a considerable number of communities. 

Criminal Justice and the Foreign Born 

The relations of criminal justice and the foreign 
born constitute a significant factor in the whole prob- 
lem of crime, its punishment, its prevention. A study 
ot available statistics indicates that as a whole no 
greater percentage of crime is committed by persons 
of foreign birth than by the native born. But the 
native children of foreign born parentage apparently 
contribute more largely to the number of offenders. 
The problem of the application of our immigration 
laws to aliens in our communities challenges inquiry. 
Dean Edith Abbott, of the University of Chicago, aided 
by a staff of researchers, has been conducting an in- 
quiry into facts bearing upon these problems. It is 
anticipated that the material secured will afford a basis 
for useful conclusions which may be helpful in the 
great problem of law enforcement. 


Police 


Mr. August Vollmer, the well-known Chief of 
Police of Berkeley, California, Professor at Chicago 
University, made a preliminary study of this subject, 
which has been followed by sending a questionnaire to 
all police chiefs asking information concerning the or- 
ganization, tenure, pay, equipment etc. and later, a 
questionnaire concerning their radio equipment. The 
answers to these questions are being studied as the basis 
of a report. Separate consideration also has been given 
to the several police agencies of the federal government 
with a view to a more careful study hereafter. 

Prohibition 

I have not spoken yet about the special problems 
and abuses growing out of the prohibition laws. One 
of the complaints pressed upon us, at the threshold of 
our work, was the congestion of prosecutions for viola- 
tions of the National Prohibition Laws in some of the 
federal courts. The Jones Law of March 2, 1929, had 
made all violations of the Prohibition Act, except for 
maintaining a nuisance and unlawful possession of 
liquor, potential felonies, punishable with imprisonment 
not exceeding five years and fines not exceeding $10,- 
000. Our Commission was unanimously opposed to 
the theory of this law. We thought it unsound to make 
felonies of petty violations of this or other criminal 
laws. It confuses the public mind regarding offenses 
by blurring the distinction between serious crimes and 
minor breaches of the statute law. Moreover, the fed- 
eral courts are not equipped for the administration of 
police laws. They have no proper machinery for deal- 
ing with juvenile offenders. The theory of our Con- 
stitution left the ordinary police powers to the states 
and therefore did not contemplate, nor has Congress 
provided a system of inferior courts and magistrates. 
This has been brought home particularly in proceedings 
under the Dyer Act making it a federal offense to take 
a stolen automobile from one state to another. To a 
large extent those who are brought before the federal 
courts for violation of this law, are mischievous boys, 
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who ought to be well thrashed and sent home, instead 
of being branded as felons. 

It appeared to us that speedy prosecution of minor 
offenses and the imposition of penalties having some 
relation to the character of the offense would be more 
likely to induce respect for law than the creation of 
penalties so disproportioned to the gravity of the 
offense as to induce resentment in reasonable minds. 
With such consideration in mind, the Judiciary Com- 
mittee of the House of Representatives passed a bill 
(H. R. 9985), which was favorably reported to the 
Senate by its Committee on the Judiciary, amending 
the Jones Law, by fixing the punishment for certain 
minor violations of the National Prohibition Act at 
fines not exceeding $500 or imprisonment in jail with- 
out hard labor not to exceed six months, or both. 

The House also passed a bill which, as amended 
by the Judiciary Committee of the Senate, provides that 
ail offenses, the penalty for which does not exceed con- 
finement in a common jail without hard labor for a 
period of six months, or a fine of not more than $500, 
or both, shall be deemed to be petty offenses, which 
may be prosecuted upon information or complaint. 

A third bill (H. R. 9937), which has passed the 
House and is pending in the Senate, provides that in the 
prosecution of petty offenses by complaint or informa- 
tion, the accused shall plead before a United States 
Commissioner. If he plead guilty, the Commissioner 
shall transmit the complaint and warrant to the Clerk 
of the District Court, with a report of the plea, and 
thereupon judgment of conviction shall be rendered and 
sentence imposed by a judge of the Court. If the ac- 
cused so prosecuted shall plead not guilty, there shall 
be a hearing before the Commissioner in the same 
manner as before a magistrate in a State, and the 
Commissioner shall, so soon as practicable, transmit 
the complaint and warrant to the Clerk of the District 
Court, with a report of the plea and hearing and his 
recommendations, and a judge of the District Court, 
on examination of the report and finding, may approve 
them and render judgment of conviction or acquittal, 
as the case may be, and impose sentence, or may dis- 
approve the recommendations of the Commissioner, 
and by a written decision make a finding upon which, 
if not excepted to within five days after written notice 
to the accused, he may proceed to impose sentence. 
There is a further provision giving the accused, in case 
of recommended conviction, the right to a trial by jury 
if demanded within a specified time after written notice 
of the filing of the Commissioner’s report. If trial by 
jury is not demanded in accordance with these pro- 
visions, it shall be deemed waived. 

These bills which are now pending and will come 
up for action in the Senate at the next session, are 
modifications of the recommendations made by the 
Commission in a preliminary report to the President. 
They were the subject of much acrimonious opposition. 
l.oud howls were raised on the part of those who did 
not want effective enforcement of the prohibition law, 
that these measures take from defendants the right of 
trial by jury. Columns of the Congressional Record 
and large space in the current press were filled with 
denunciations of them on this ground. These protesta- 
tions wholly ignored the fact that almost in every State 
of the Union petty offenses such as those described are 
tried before magistrates without a jury, as they are at 
common law. They also ignored the fact that the ac- 
cused are given in the bills a right to jury trial if they 
seasonably demand Pending these discussions, the 
Supreme Court in the case of Patton v. United States, 


unanimously upheld the right of a defendant in an in- 
dictment for felony to waive the right of trial by twelve 
jurors and to consent to a trial before a less number. 
That decision disposes absolutely of the contention that 
a defendant in a federal criminal prosecution may not 
waive trial by jury. In the course of his opinion, Mr. 
Justice Sutherland said: 

“It is not denied that a jury trial may be waived in the 
case of petty offenses. Trial by jury is the normal 
and, with occasional exceptions, the preferable mode of 
disposing of issues of fact in criminal cases above the grade 
of petty offenses.” (Italics mine.) 

The recommendation to utilize so far as possible 
the United States Commissioners in the same manner 
in which magistrates are employed in the State courts 
was, with slight modifications, the same as that made 
by the Judicial Council, consisting of the Chief Justice 
and the Senior Circuit Judges of the United States in 
1921 (40 Harvard Law Review, p. 465, note 110), and 
later by the Committee on Jurisprudence and Law Re- 
form of this Association (53 Reports A. B. A., pp. 
427-440), which adopted as its own a report made by a 
Sub-Committee of the Association of the Bar of the 
City of New York, printed at pages 440-450 of the 
volume referred to, in the course of which it is stated 
that 
“examination of the records of Congress back to 1823 dis- 
closes that for the greater part of the period numerous 
individual members of that body have appreciated the lack 
of appropriate court machinery to handle cases under the 
laws of the United States of types corresponding to those 
under the laws of the states usually tried in police courts. 
Particularly during the past fifty years existence of con- 
sciousness of the evil has been increasingly evidenced by 
the large number of bills introduced in Congress for the 
purpose of supplying a corrective.” (Page 442.) 

The brief set forth in the report of that Committee 
practically answers every objection which was so vigor- 
ously made in Congress to the propriety or constitu- 
tionality of these measures. It appeared to the Com- 
mission that this proposed legislation would enable 
petty violations of the Prohibition Law to be dealt with 
expeditiously, without in any respect encroaching upon 
the constitutional rights of the accused. It may be said 
of violations of the Prohibition Act as well as of all 
other violations of law, that it is in the interest of both 
accused and the government that apprehension and trial 
shall follow as speedily as possible on the heels of 
arrest. 

A recital of the work of the Commission in its 
general study of the problem of enforcement of the 
prohibition laws, would require much more space and 
time than the limits of this occasion permit. It has 
been prosecuting a careful inquiry by competent in- 
vestigators into the methods of enforcing these laws, 
both the prohibitive legislation, and that most important 
branch of the National Prohibition Act which regulates 
the manufacture and sale of alcohol for industrial uses. 
In a preliminary report to the President, the Commis- 
sion recommended the transfer to the Department of 
Justice of the detection and prosecution of violators of 
the Prohibition Law. A statute making such transfer 
was enacted by Congress, and on July Ist of the cur- 
rent year the detection and prosecution of those of- 
fenses was taken from the Treasury and devolved 
upon the Department of Justice. The regulation of 
industrial alcohol is left in the Treasury, the Attorney 
General, however, having certain power to interfere 
with the issuance of a permit. This change seemed to 
the Commission to be logical. It should result in a 
better, more effective enforcement of the law. 

(Continued on page 690) 
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By THE Rt. HoNOURABLE LorD MACMILLAN 
Lord of Appeal in Ordinary 


AM happy to have this opportunity of acknowledg- 

ing in person the distinction which you conferred on 

me when in 1924 you elected me an Honorary mem- 
ber of the American Bar Association, thus enabling 
me today to enjoy the privilege of addressing you as 
one of yourselves. But indeed a lawyer can never feel 
himself a stranger at a gathering of the members of 
his profession in whatever quarter of the globe, for 
I am convinced that there is no profession which binds 
its members in a closer fraternity. It is not for noth- 
ing that in the law we call each other brethren. We 
may not succeed in attracting the same measure of 
popular affection as do certain of the other professions. 
The “beloved physician” has canonical authority. I 
have yet to hear of a beloved barrister or a beloved 
solicitor. Nevertheless our services to the community 
are indispensable and I suspect are valued much more 
highly than it is customary to avow. 

I may remind you that one lawyer at any rate has 
attained beatification in the person of St. Ives of Brit- 
tany, the patron saint of our profession, who was 
famous for his zeal in defending the poor. At the 
annual celebration held in his honour in his native land 
I have been told that these lines are chanted : 

Advocatus sed non latro 

Res miranda populo, 
which I may render thus: 

An advocate yet not a thief 

A thing well nigh beyond belief. 
The symbol with which he is always depicted is a black 
cat, I hope not as a suggestion that we practice the 
black arts. 

If I were to seek for the explanation of the bond 
which builds in brotherhood the servants of the law 
throughout the world, I venture to think that I should 
find it in our common devotion to a great ideal, the 
promotion of the orderly progress of civilization. The 
famous orders of chivalry in the middle ages dedicated 
their lives and labours to some noble cause. We in 
these modern and more prosaic days have no less need, 
we have indeed more need, of a similar inspiration. 
And the cause to which we are devoted is truly a 
worthy one,—that justice and truth shall prevail 
throughout the world. Amidst the daily drudgery of 
court and office we are apt to lose sight of the lofty 
aims of our profession. Occasions such as this enable 
us to recapture the enthusiasm of our high calling, to 
realize afresh the great and vital interests which are 
committed to us and in the glow of mutual encourage- 
ment and good fellowship to rekindle ideals which, 
when we separate once more on our several ways, will 
long continue to illumine our daily path of duty. 


I read recently that the great Chief Justice of the 
United States Supreme Court, John Marshall—clarum 
et venerabile nomen—wore during his life an amethyst 
ring with the motto Veritas Vincit engraved upon it. 
No minister of the law ever observed more loyally the 
lesson of that daily reminder. Steadfastly and un- 
swervingly, through good report and through evil re- 
port, he pursued the even tenor of his way and proved 
to the world once more that truth is great and must 
prevail. His memory is revered not only here in his 
own country but wherever the law is practiced and his 
noble judgments will ever continue to echo down the 
corridors of time. To me, as a Scotsman, it is of 
peculiar interest that the Chief Justice should have 
adopted this talisman, for the words Veritas Vincit are 
the motto of the famous Scottish family of the Keiths, 
the Earls Marischal of Scotland, whose name is as- 
sociated with many of the most stirring and romantic 
episodes of my native land. His right to wear it came 
to him from his maternal grandfather, the Reverend 
James Keith, a member of this historic Scottish family 
who fled to Virginia to escape the consequences of his 
participation in the Jacobite rebellion. Thus Marshall 
could count among his ancestors Sir Robert Keith, the 
commander of the Scottish horse at Bannockburn in 
1314, George Keith, the fifth Earl, a famous scholar 
and diplomatist who in 1593 founded and endowed 
Marischal College in the University of Aberdeen, and 
William the seventh Earl who saved the regalia of 
Scotland by concealing them in his castle at Dunnottar. 
If heredity counts for anything it is not surprising that 
John Marshall coming from such a stock found him- 
self equally at home in the camp and in the courts and 
won distinction in each. And now I must tell you that 
over the doorway into the law library in the Old Parlia- 
ment House where the law courts meet in Edinburgh 
there is hung the standard of the Earl Marischal of 
Scotland which was carried at the fateful battle of 
Flodden Field in 1513 and which bears embroidered on 
it, along with the Keith arms, those selfsame words— 
Veritas Vincit. Thus the advocates of the Scottish 
Bar have ever before their eyes the same admonition 
which the great Chief Justice of the United States 
adopted as the keynote of his life work. 

There are other pleasant links between the Chief 
Justice and Scotland besides the fact that some of our 
best Scottish blood ran in his veins, for he received his 
first tutoring from a young emigrant Scottish divine, 
James Thompson, who lived for a year in his father’s 
house, while his second instructor was the Reverend 
Archibald Campbell, who belonged to a Glasgow fam- 
ily of Virginian merchants and was an uncle of the 
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poet Thomas Campbell the well-known author of “The 
Pleasures of Hope.” In the school which he started 
in Westmoreland County, Virginia, he no doubt im- 
parted to his young pupil the sound classical teaching 
which he had himself imbibed at a Scottish University. 
| note, too, that among the earliest books which the 
Chief Justice bought were the “Lectures on Rhetoric” 
of the famous Professor Hugh Blair of Edinburgh 
University and the “Principles of Equity,” a treatise 
written by the Scottish judge, Lord Kames. 
The name and fame of John Marshall lead me 
easily to the theme on which I should like to say a few 
words to you today, namely, the association between 
law and letters, for, as I shall show, he exemplified 
that association in a conspicuous degree. I am con- 
vinced, as he was convinced, that no lawyer is justly 
entitled to the honourable and conventional epithet of 
learned if his learning is confined to the statutes and 
the law reports. It is the province of the lawyer to 
be the counsellor of persons engaged in every branch 
of human activity. Nothing human must be alien to 
him. “You are a lawyer,” said Dr. Johnson to Mr. 
Edwards: “Lawyers know life practically. A bookish 
man, should always have them to converse with. They 
have what he wants.” Equally the man of letters has 
what the lawyer wants, for if he is to fulfil his role use- 
fully and wisely he must have a mind not merely stored 
with the precedents of the law but possessing that 
width of comprehension, that serenity of outlook and 
that catholicity of sympathy which can nowise be so 
well acquired as from consort with the great masters 
of literature. In such company is found the corrective 


for the narrowness of mere professionalism. The 
lawyer does well from time to time to lift his eyes from 


his desk and look out of the window on the wider 
world beyond. There can be a too sedulous devotion 
to the text books of the law and I do not commend the 
example of Chief Baron Palles who is said to have 
taken Fearne on Contingent Remainders with him for 
reading on his honeymoon. 

Fortunately the law has always been on excellent 
terms with the Muses. You have only to read the 
biographies of our great judges and advocates of the 
past to realize how versed in letters most of them were, 
and what solace and inspiration they drew from that 
source. Take Chief Justice Marshall himself. Before 
he was twelve years of age he had copied out every 
word of Pope’s Essay on Man and committed his 
favourite passages to memory. He bought Mason’s 
Poems about the same time as he acquired Blackstone’s 
Commentaries and among his other early purchases 
were Chesterfield’s Letters, the Life of Clarendon, 
Machiavelli’s Works and translations of Aeschines’ 
Orations and Demosthenes on the Crown—a suff- 
ciently varied intellectual diet. When he was seventy- 
one years of age he read the whole of Jane Austen’s 
Novels of which he made this perspicacious estimate in 
a letter to his colleague Joseph Story—“Her flights are 
not lofty. She does not soar on eagle’s wings, but she 
is pleasing, interesting, equable and yet amusing.” In 
a letter written in 1829 he said: “The plan of my life 
I had formed for myself to be adopted after my re- 
tirement from office is to read nothing but novels and 
poetry.” Alas, in his case, as in that of so many others 
who have looked forward all their lives to the delights 
which they have promised themselves on retirement, 
this happy time never came, for he died six years later 
still in harness. 

Abraham Lincoln in his early days had even 
greater difficulties to surmount in the pursuit of learn- 


ing than John Marshall. I may properly call him also 
as a witness to my plea, for although his greatest tri- 
umphs were in the realm of statesmanship he was also 
an accomplished lawyer. As a boy “he read,” we are 
told by his stepmother, “every book he could lay his 
hands on and when he came across a passage that 
struck him he would write it down on boards, if he 
had no paper, and keep it there until he did get paper. 
Then he would rewrite it, look at it, repeat it. He had 
a copy book, a kind of scrap book, in which he put 
down all things and thus preserved them.” Lincoln 
diligently borrowed such book as were to be found in 
the neighborhood of his early home in Indiana. They 
were not many, but they included Robinson Crusoe, 
Aesop’s Fables, Bunyan’s Pilgrim’s Progress, Weems’s 
Life of Washington and a History of the United 
States, while Shakespeare and Burns were his favorite 
poets. With these he mitigated the perusal of the Re- 
vised Statutes of Indiana, in those days happily not so 
bulky as now. Thus Lincoln acquired his marvellous 
command of clear-cut simple English which reached its 
perfection of combined brevity and beauty in the dedi- 
catory speech at Gettysburg and the great Second 
Inaugural. His happy gift of style is illustrated not 
only in resounding aphorisms such as the famous “He 
who would be no slave must consent to have no slave,” 
but also enabled him in more colloquial moments to 
coin innumerable delightful sayings. Thus when 
speaking of his difficulties in the organisation of re- 
cruits, he said that he felt like a man trying to shovel 
a bushel of fleas across a barn floor; or again when, 
besieged by office seekers while his own position was 
highly precarious, he complained that his task was like 
letting rooms at one end of his house while the other 
end was on fire; or yet again when, reproached for the 
stern measures which war necesitated, he asked— 
Would you prosecute it in future with elder-stalk 
squirts charged with rose water? 

I have given you evidence of the debt which two 
of the greatest American lawyers and statesmen owed 
to literature. May I in turn say something of the con- 
nection of the Bar of Scotland with the world of 
letters, for nowhere have law and literature been more 
closely related? I cannot say how far this may have 
been due to the fact that the Scottish Bar has for 
two and a half centuries lived in daily contact with the 
famous Advocates’ Library, the greatest library which 
ever belonged to any professional body in the world. 
Founded in 1682 by the famous, some would say no- 
torious, Lord Advocate, Sir George Mackenzie of 
Rosebaugh—that ‘noble wit of Scotland’ as Dryden 
called him,—it had grown to over three quarters of a 
million books and pamphlets, not including its priceless 
collection of manuscripts, when in 1925 the Faculty 
handed it over as a free gift to the nation, beyond all 
comparison the greatest literary benefaction in our 
country’s history. With such resources at hand to in- 
spire them the Bar of Scotland have always lived in an 
atmosphere of what used to be called polite learning. 
It should not be forgotten that Sir Walter Scott was a 
practising Scottish advocate, and for many years held 
office as a Sheriff or County Court Judge and as Clerk 
of the Court of Session, the Scottish Supreme Court. 
He was a lawyer of no mean attainments and his pen 
was not solely devoted to poetry and romance. I sup- 
pose I am one of the few people of this generation 
who have read his official disquisition on the technical 
subject of jury trials. In Guy Mannering Sir Walter 
has stated my thesis for me in his own inimitable way. 
You remember the visit which Colonel Mannering pays 
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to the study of his counsel, Mr. Pleydell, in the High 
Street of Edinburgh. “The library into which he was 
shown,” we read, “was a well-proportioned room, hung 
with a portrait or two of Scottish characters of emi- 
nence by Jamieson, the Caledonian Vandyke, and sur- 
rounded with books, the best editions of the best 
authors and in particular an admirable collection of 
classics. ‘These,’ said Pleydell, ‘are my tools of trade. 
A lawyer without history or literature is a mechanic, 
a mere working mason; if he possesses some knowledge 
of these he may venture to call himself an architect.’ ” 

I enjoy for the moment the privilege which the 
lawyer is so rarely accorded of being as irrelevant as | 
please and I cannot refrain from referring here to a 
literary link with the past which may interest you. The 
late Archbishop of Canterbury told me that Sir Walter 
tried out his Tales of a Grandfather by reading them 
over to the Archbishop’s mother, Mrs. Davidson, then 
a little girl of seven, and according to her verdict re- 
tained or rejected what he had written. Dining at 
Grillions Club one evening only a year or two ago I 
sat between the Archbishop and Lord Finlay who in 
turn told me that he was reading the Tales of a Grand- 
father to his own little granddaughter. So the ages 
are bridged. , 

Another Scottish advocate of our own day has 
attained a literary fame second only to Sir Walter’s. 
It can not be said that R. L. Stevenson had much pro- 
fessional association with the Bar to which he was 
called as a contemporary of Lord Dunedin, who is with 
us here today. Yet he found the inspiration of some 
of his best writing in the legal life of Edinburgh, whose 
characteristic flavour no one appreciated better than he. 
There is general agreement that his masterpiece was 
his unfinished “Weir of Hermiston” in which he gives 
us with amazing insight and infinite gusto a portrait of 
a Scottish Judge of the old school. I could mention 
many other names; Lord Jeffrey, for instance, the 
pungent Edinburgh reviewer who is perhaps best re- 
membered for the petulant “This will never do” with 
which he greeted the publication of Wordsworth’s 
“Excursion,” and Aytoun, the author of the Bon 
Gaulties Ballads and the Lays of the Scottish Cava- 
liers, who confessed that although he followed the law 
he never could overtake it. But I content myself with 
reminding you that the two greatest biographies in the 
English language — Boswell’s Life of Johnson and 
Lockhart’s Life of Scott—were written by members of 
the Scottish Bar. So we may accept with becoming 
modesty Dr. Johnson’s reluctant tribute—“The Scotch 
write English wonderfully well!” 

The fine scholarship of the Bench and Bar of Eng- 
land is traditional. It has exhibited itself perhaps less 
in actual contributions to literature than in the pro- 
fessional sphere. The deliverances of the Judges of 
England in the leading cases of the law are dis- 
tinguished by the highest qualities of literary crafts- 
manship; witness the historic judgments in which Lord 
Mansfield enunciated the principles of the Common 
Law in the application to commerce, the masterful 
brevity of Jessel, M. R., the elegant irony of Lord 
3owen, and those delightful passages in which Lord 
Macnaghten contributed to illumine with humanity and 
humor the most accurate exposition of the technical 
doctrines of the law. Of him it could certainly never 
be said, as was said of another Law Lord, that he was 
not only dull himself but the cause of dullness in others. 
The compilers of anthologies have at last discovered 
how much admirable literary matter is concealed within 


the unpromising covers of the Law Reports and in a 
recent volume of selections of the best English prose 
will be found two passages from judgments of Lord 
Sumner, that incomparable master of the English 
language, whose retirement from the judiciary even his 
inadequate successor may be permitted to lament. 
While literature for its own sake has always pos- 
sessed a special attraction for the members of our pro- 
fession I venture to suggest that its study has a utili- 
tarian side also. Words, the spoken and the written 
word, are the raw material of the lawyer’s trade and 
the possession of a good literary style which enables 
him to make effective use of that material is one of 
the most valuable of all professional equipments. Such 
a style is often a natural gift but even where it is not 
so bestowed it may be acquired by study and by prac- 
tice. We may all at least aspire to such a style as, 
we are told, characterised the judgments of a well 
known American judge—‘‘clear, compact and complete, 
carrying no immaterial discussions and losing no weight 
through grammatical leaks or rhetorical cracks.” For 
the attainment of a good English style there is no dis- 
cipline so admirable as the reading of the Bible,—a 
statement appropriate for a son of the Scottish manse 
which I take leave to endorse as a Lord of Appeal. | 
have been pleased to observe in the advertisement 
columns of the JouRNAL of the American Bar Associa- 
tion the Bible finding a place among the notices of 
legal publications. It is there commended to purchas- 
ers “bound in high quality buckram that looks well 
with other books in your law library. Every lawyer 
in active practice,” says the advertiser, “needs it .. 
you'll find it a wonderful help in your practice.” I 
respectfully agree, though I am not quite sure that we 
mean exactly the same thing. It was Daniel Webster 
who said—“I have read the Bible through many times 
and now make it a practice to read it through once 
every year. It is a book of all others for lawyers as 
well as divines ; and I pity the man who cannot find in 
it a rich supply of thought and of rules of conduct.” 
In that delightful and friendly series of letters which 
those two veteran combatants, Adams and Jefferson, 
exchanged in their old age and which fortunately has 
been preserved for our edification, I find Adams on 
Christmas Day 1813 confessing to his correspondent— 
“The Bible is the best book in the world. It contains 
more of my little philosophy than all the libraries I 
have seen.” I am for the moment, however, thinking 
of the Bible purely as literature and I am very sure 
that those who have learned to drink from that well 
of English undefiled have sought the best source of 
literary inspiration. If to this you add some generous 
draughts from the Pierian springs of the classics you 
can never descend to the mean vulgarity which char- 
acterises so much of the writing of the present day. 
There is no reason why legal arguments or judicial 
judgments should not be expressed in good English. 
There is every reason why they should. The advocate 
who can impart a literary flavour to his address adds 
to its persuasiveness and attraction. “Nor pleads he 
worse who with a decent sprig of bay adorns his legal 
waste of wig.” Exotic flowers of oratory are not suit- 
able adornments for our modern Law Courts but the 
Temple has never disdained to deck its plots with the 
classic blossoms of the English flower garden. It is 
of even more vital importance that those who sit in 
judgment should have a mastery not only of law but 
of letters so that they may be able to use with ease and 
freedom—and I should like to add, with distinction— 
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SILAS H. STRAWN 


Chairman, Committee on Arrangements for Entertainment of Lawyers 
from England, France, Scotland, Irish Free State and Canada here. 


Brothers in Law 


(From Boston Transcript, Sept. 5) 

When Chief Justice Rugg and five 
associate justices of the Supreme Ju- 
dicial Court, the United States Circuit 
judge for the First Circuit and Judge 
James M. Morton take their places at 
the head table of the bench and bar 
dinner tonight, they will complete, on 
hehalf of our courts, the most dis- 
tinguished group of jurists from many 
lands that has ever come together in 
Boston. Among the guests most 
royally welcome here are two lords 
of appeal of Great Britain, Sir John 
Simon of the Indian Statutory Com- 
mission, Mr. Justice Hanna of the 
High Court of Ireland, and an emi- 
nent delegation of French lawyers led 
by Maitre Leon Netter, the confiden- 
tial chief of cabinet in the French 
Ministry of Justice. 

When last there assembled in Lon- 
don a great company of English and 
American lawyers—our own jurists 
being then, in 1924, the guests of the 
British Bar at Westminster Hall—the 
Hon. Charles Evans Hughes, Chief 
Justice of the United States, said: 

“We come that we may promote a 
clearer appreciation of our privilege, 
opportunity and responsibility as min- 
isters of justice in a world which needs 
justice and the reasonableness which 
makes justice possible. This meet- 
ing of those who enjoy a common 
tradition and cherish a common pur- 
pose cannot fail to heighten our sense 
of responsibility, as we find our 
strength renewed, our ardor quick- 
ened and our hearts deeply stirrred as 
we sit together at the fireside in the 
old homestead.” 

Upon this utterance, as noble as it 
was gracious, long cheers filled the 
ancient hall where through centuries 
there was molded and developed that 
body of law and of constitutional prin- 
ciple which stands as the foundation 
of the rights, the social relations and 
the very lives of men in old England. 
That foundation the young American 
colonies built upon. The War of the 
Revolution came against the misuse of 
legal powers by individual sovereigns, 
not against the foundation of the 
English law itself. On the contrary, 
the essential basis was maintained 
On this account Viscount Hal- 
dane once declared that he had always 





the vehicle of language in which their decisions must 
be conveyed. The craftsman comes to take a joy in his 
sheer craftsmanship. I venture to think that there are 
few higher intellectual pleasures than success in the 
task of expressing an argument or a conclusion in just 
precisely the right language, so that the thought is 
caught and poised exactly as we would have it. Clear 
thinking always means clear writing and clear writing 
is always good writing. 

And so I come back to the point from which I set 
ut that alike for the preservation of our position as a 
learned profession and for the promotion of efficiency 
in the art we practise, it is essential that the lawyer 
hould be steeped in literature and keep his mind con- 
stantly refreshed and renewed by contact with the 
great thinkers of the past. He will thus be best able to 
obey the injunction of one of the most illustrious of all 
lawyers. “I hold every man,” said Bacon, “a debtor 
to his profession, from the which as men of course do 
seek countenance and profit so ought they of duty to 
‘ndeavour themselves by way of amends to be a help 
ind ornament thereto.” 


thought “the great event of 1776 a for- 
tunate event in the end. I believe it has done more to 
fashion and strengthen ties between the people of the 
United States and the people of Great Britain than any- 
thing else that has happened in the world’s history.” The 
troublesome conflict over temporal sovereignty having 
come to an end, the way was clear for Anglo-American 
unity of law and legal tradition, a concord far more im- 
portant and durable than the merely human relations of 
officials and potentates ever can be. 

Certainly the evidence of that unity was strong today 
when at a Tercentenary luncheon given by the Common- 
wealth of Massachusetts in Faneuil Hall the Rt. Hon. Sir 
William J. Bull stood as the honored and applauded rep- 
resentative of Great Britain, and Mr. Justice Hanna re- 
sponded for Ireland. It will be strong again tonight at 
the bench and bar dinner, and then when Maitre Georges 
Daumas speaks for the French republic, there will be occa- 
sion to express also the esteem for French intellectual cul- 
ture and the admiration of France which is so warmly felt 
here. These are among the more serious purposes of a 
visit which George R. Nutter, Fitz-Henry Smith, Jr., 
Herbert Parker and many other individual members of 
Boston’s bar have most earnestly labored to make agree- 
able and pleasant in all its details for our honored visitors. 
We esteem it a high privilege to share in the welcome ex- 
tended to the guests from France, from England, from 
Scotland and from Ireland. 





CANADA’S POSITION IN THE BRITISH COMMON. 
WEALTH OF NATIONS 





Three Great Steps in Constitutional Development From Position of Dependent Colonies 
of Great Britain to Full Equality of Status in the British Commonwealth—How Co- 
operation between Self-Governing Members Is Secured—Participation of Canada 
and Other Dominions in Questions of Foreign Policy Affecting Those 


Dominions 


A Great Experiment in Democratic Cooperative Government 





By Hon. N. W. Rowe t K. C., LL.D. 


Member of the Toronto Bar 


E all recognize that the conditions of life and 

industry are steadily changing as the result of 

scientific discovery and modern invention. We 
possibly do not as clearly realize that great experiments 
are being made in the realm of government which may 
have a far-reaching effect on human life and welfare. 
Among these experiments the thre most notable are in 
Russia, Italy, and the British F .npire. 

The Political, Economic, and Social theories now 
being applied in Russia are repugnant, no doubt, to 
the principles and even the instincts of us all. And, 
yet, a great experiment is being tried in the governance 
of one hundred and fifty millions of people—its success 
or failure must have a far-reaching effect upon the life 
of the peoples of Europe and Asia, and to a lesser 
extent upon that of the other nations of the world. 

The success or failure of the Fascisti theory of 
government in Italy will undoubtedly have a marked 
effect upon the history and conditions of southeastern 
Europe. Both these forms of government came into 
existence as the result of revolutions and each is the 
very negation of democracy as we understand it. 

The third great experiment is the development of 
the British Empire into the British Commonwealth of 
Nations. This development has been so gradual that 
relatively few, even of the people of the Empire, have 
recognized its fundamental importance or its far-reach- 
ing effect. It is a new and great experiment in demo- 
cratic government. 

As the Commonwealth embraces about one-fourth 
of the earth’s surface and contains one-fourth of the 
world’s population representing many races, religions 
and degrees of civilization, the success or failure of this 
experiment must have a profound effect upon the his- 
tory and welfare of the world. 

All interested in human welfare, as well as stu- 
dents of the science of government must be interested 
in these three experiments: The first, a bureaucracy ; 
the second, an autocracy; and the third, a democracy. 

It is of this last experiment and Canada’s part in 
it that I wish to speak. 

In the year 1914 the Rt. Hon. Sir Charles Fitz- 
patrick, Chief Justice of Canada, addressed your As- 
sociation on the “Constitution of Canada.” In this 
address he discussed the structure of our government 
and the distribution of powers between the Dominion 
and the Provinces under the British North America 
Act, which is our basic law. He did not deal at length 
with our relations within the Empire. These are not 
governed by a written or rigid constitution and in this 


sphere the past sixteen years have witnessed notable 
developments. 

As part of this development our relations with 
your country have become more direct and intimate. 
In 1927 Canada established a Legation at Washington 
and you established a Legation in Ottawa, and the 
questions arising between our two governments, which, 
theretofore, were under the control of the British Am- 
bassador at Washington and the American Ambassa- 
dor at London, passed under the control of the Canad- 
ian Legation at Washington and the American Lega- 
tion at Ottawa. The importance and necessity of this 
change are obvious when one remembers the increasing 
contacts of our two nations along a common frontier 
of over four thousand miles, unguarded save by the 
goodwill of our two peoples, and a rapidly expanding 
trade between our two countries, which last year 
amounted to $1,452,000,000, or approximately $150,- 
000,000 more than your combined trade with all the 
countries of Central and South America. Our trade 
with you is now larger than with any other country 
and your trade with us is larger than with any other 
country. 

My subject, naturally, divides into two aspects: 
Firstly — Inter-Imperial Relations, and Secondly — 
Foreign Relations. 

At the Imperial Conference of 1926 the present 
constitutional position of the self-governing nations of 
the British Commonwealth was defined as follows: 
“They are autonomous communities within the British 
Empire, equal in status, in no way subordinate one to 
another in any aspect of their domestic or external 
affairs, though united by a common allegiance to the 
Crown, and freely associated as members of the British 
Commonwealth of Nations.” It is also stated in the 
report of the conference that “Every self-governing 
member of the Empire is now the master of its destiny. 
In fact, if not always in form, it is subject to no com- 
pulsion whatever. Equality of status, so far as 
Britain and the Dominions are concerned, is thus the 
root principle governing our Inter-Imperial Relations.” 

These declarations did not establish any new 
status for the Dominions or accord to them any new 
constitutional privileges. They were but a record or 
statement of the result of the constitutional develop- 
ments of the past twenty-five years; particularly of the 
past fifteen years. 

A brief reference to the history of these consti- 
tutional developments will be an aid to an understand- 
ing and appreciation of our present position. 

In 1923 it was my privilege to address the Annual 
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Dinner of your Association at St. Paul, and on that 
occasion I made reference to certain aspects of these 
developments. It will be necessary to recall some of 
the facts to which I then referred. 

No student of your colonial period and of ours can 
fail to be struck with the marked similarity in the ques- 
tions which came up for consideration between the 
colonies and the mother country, nor can he fail to be 
equally impressed with the difference in the way in 
which they were dealt with and in the solutions found. 
During the period which intervened between the dis- 
cussion of these issues in your case and in ours, a great 
and far-reaching change had taken place in British 
constitutional practice, a change in which the executive 
eovernment in Great Britain passed from the control 
of the Sovereign to the control of the House of Com- 
mons. Parliamentary Government had become firmly 
established. 

A further and not less notable change had taken 
place in the conception of statesmen and jurists in 
Great Britain, of the relations which should subsist be- 
tween the mother country and the colonies settled by 
[uropean stock. At the time you were engaged in 
controversy with the mother country, the prevailing 
conception of colonial relationship was that the only 
lternative to complete dependence was complete inde- 
pendence. Seventy years later this conception had be- 
come fundamentally changed and far-seeing statesmen 
ind political writers accepted the view that there might 
be a division of governmental authority over the col- 
onies, as between domestic and foreign affairs, and that 
the colonies might be granted full self-government in 
domestic affairs while the parent state retained full 
authority over foreign affairs. 

Seventy years more have brought a further and 
not less fundamental change, and it is now recognized 
that the colonial status may be wholly abandoned and 
the colonies become equals of the mother country and 
still remain within the British Commonwealth of Na- 
tions. This change in British constitutional practice, 
and this change in the conception of colonial relation- 
ship have made possible the solution at which we 
arrived. Without them your solution was well nigh 
inevitable. 

In Canada there have been at least three great 
steps in our Constitutional development from the posi- 
tion of dependent colonies of Great Britain to full 
equality of status in the British Commonwealth. 

(1) The grant of responsible Government in 
1847. 

(2) The adoption of our present Federal Con- 
stitution in 1867, and 

(3) The recognition of full equality of status 
with Great Britain and the other self-governing Do- 
minions of the Commonwealth. 

As a result of these constitutional developments 
the people of Canada are now entitled to exercise 
authority over their own domestic and foreign affairs ; 
they are able to satisfy all their national aspirations 
and still remain within the British Empire and enjoy 
the rights and privileges of British citizens. 

You may ask, and very properly ask, by what con- 
stitutional process has such a development been pos- 
sible, and Canada still remain a member of the British 
Empire? In answering this question we must keep 
before us the difference between your constitution and 
ours, particularly the difference in the character and 
powers of the executive authority and its relation to 
the legislative. With you, the President, as the head 
of the State and the possessor of the executive power, 


is a real governor, and under your constitution he ex- 
ercises great and far-reaching powers in the govern- 
ment of the country. Under both the British and 
Canadian constitutions the executive power is vested in 
His Majesty, who as head of the State exercises no 
independent executive authority. He acts only on the 
advice of his constitutional advisors, called the Cabinet, 
and it is the Prime Minister and Leader of the Govern- 
ment who is the real head of the executive government 
of the country. Under this system it is possible for 
His Majesty to be the possessor of the executive power 
in all the selfgoverning nations of the Empire, and in 
no way to impair their powers of self-government. 
Your executive power is in no way dependent upon or 
controlled by the legislative. Your executive may be, 
and frequently is, out of sympathy with the legislative 
power ; with us, the executive is wholly dependent upon 
and is controlled by the legislative power. The Prime 
Minister and his Cabinet are responsible to Parliament, 
and when they cease to command the confidence of 
Parliament they must make way for new advisors to 
His Majesty who do possess the confidence of Parlia- 
ment. Under this constitutional practice the executive 
government derives its authority from and must possess 
the confidence of the House of Commons. 

At the time of the*American revolution this theory 
of Cabinet responsibility had not been fully established. 
There was no generally recognized obligation upon the 
King to choose only advisors who could command the 
confidence of Parliament, and he still was a very potent 
factor in the actual work of government not only in 
Great Britain but in all the colonies. But, during the 
early part of the nineteenth century, the theory of 
cabinet responsibility to Parliament was firmly estab- 
lished, and executive authority finally passed from the 
control of the Crown to the control of Parliament. 

By this change the Imperial Parliament obtained 
not only full control over the executive government of 
Great Britain, but also full control over the executive 
government of the Colonies. It was this fundamental 
change which made possible the present development 
and the continued unity of the British Empire. It 
thereafter became possible to extend gradually to all 
the colonies of the Empire possessing representative 
assemblies the rights of self-government by the simple 
process of instructing the governor who represented 
the Crown to act thereafter in all matters covered by 
his instructions upon the advice of advisors chosen 
from and possessing the confidence of the majority of 
the legislative assembly of the colony in question, in- 
stead of upon the advice and direction of the British 
Cabinet. The grant of responsible self-government to 
the Canadian colonies in 1847 did not involve any new 
legislative act, or any formal change in our constitu- 
tion; it only involved a change in policy on the part of 
the British Government, and the Governor-General, as 
the representative of His Majesty, ceased to act upon 
instructions from London, or upon his own views of 
public policy, and thereafter in all matters of domestic 
concern affecting Canada, he acted only upon the advice 
of Advisors who commanded the confidence of the ma- 
jority of Canadian Parliament. The form of change 
was simple, but the effect was profound. It meant that 
for the future the Government of Canada would be by 
Canadians chosen for the purpose by the people of 
Canada. 

Canadian Confederation—the second great step in 
our constitutional development—was brought about by 
conditions not dissimilar from those which resulted in 
the adoption of your present Federal constitution, 
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namely, the necessity of having some central authority 
exercising jurisdiction over the whole of Canada and 
clothed with the necessary legislative and executive 
power to deal with matters of common concern to all 
the colonies. Though the new Federal constitution 
was embodied in an Act of the British Parliament, its 
terms were settled just as the terms of your constitu- 
tion were settled—by conference of the representatives 
of the different colonies and approved by the Parlia- 
ments of these colonies. 

The third great step whereby the Dominions at- 
tained the equality of status with the mother country 
was the result not of a specific legislative Act, but of a 
gradual development extending over more than thirty 
years. The past thirty years have witnessed a trans- 
ference of authority from the British to the Canadian 
government by the same simple process by which the 
Colonies obtained self-government in domestic affairs. 
In one important matter after another affecting Can- 
ada’s external relations Canada has requested and the 
3ritish Government has conceded that His Majesty 
should cease to act upon the advice of his British Ad- 
visors and should act upon the advice of His Canadian 
Advisors. And this process has continued until now 
the whole executive authority in and over Canada has 
passed from the British Government to the Govern- 
ment of Canada. It is of interest to note that the first 
international agreement to recognize the right of His 
Majesty’s Canadian Advisors to advise him on foreign 
affairs is the Boundary Waters Treaty of 1909 between 
His Majesty and the United States. Article VII pro- 
vides for the establishment of an International Joint 
Commission of the United States and Canada com- 
posed of six commissioners. The three to represent 
Canada are to be appointed by His Majesty on the 
recommendation of the Governor-in-Council of the Do- 
minion of Canada. 

It may, I think, be fairly stated that the Common- 
wealth now consists of a group of self-governing na- 
tions of equal status though not of equal power, and 
India, in which self-government is in process of de- 
velopment, together with many Colonies possessing a 
greater or less degree of self-government according to 
their capacity to exercise it, and in so far as not self- 
governing, or to the extent to which they are not self- 
governing, the British Parliament makes provision for 
their government. The unity in vital matters essential 
to the strength, the security and the peace of the whole 
depends not upon a central government exercising 
jurisdiction over the whole, like your National govern- 
ment at Washington, but upon a common spirit and 
common ideals. The unity is symbolized and expressed 
through a common Sovereign, a common citizenship, 
and a common judicial tribunal of final resort for the 
Dominions, India and the Crown Colonies—the Ju- 
dicial Committee of the Privy Council. 

The absence of a central government, exercising 
jurisdiction over the whole Commonwealth, is the most 
fundamental and far-reaching difference between the 
constitutions of the Britannic and American Common- 
wealths. It not only vitally affects the Commonwealth, 
but it affects the relation of the Commonwealth and 
its members to all other nations. 

Cooperation between the self-governing members 
of the Commonwealth is secured, 

Firstly, through the Imperial Conference com- 
posed of representatives of the governments of the 
self-governing members and India, with consultative 
but without legislative or executive powers ; 


Secondly, by cable communications and dispatches 
between the governments concerned, and 

Thirdly, by an exchange of representatives be- 
tween Great Britain and the Dominions. 

The Imperial Conference had its initiation in the 
Colonial Conference in 1887 at the time of Queen Vic- 
toria’s Diamond Jubilee, but it did not assume its 
present form until 1907, when the Conference was con- 
stituted under a resolution adopted by the then Co- 
lonial Conference. The important part of the resolu- 
tion declares: 

“That it will be to the advantage of the Empire if 
a conference to be called the ‘Imperial Conference’ is 
held every four years, at which questions of common 
interest may be discussed and considered as between 
His Majesty’s Government and His Governments of 
the self-governing Dominions beyond the seas. The 
Prime Minister of the United Kingdom will be ex- 
officio-President and the Prime Ministers of the self- 
governing Dominions ex-officio members of the Con- 
ference . That it is desirable to establish a system 
by which the several governments represented shall be 
kept informed during periods between the conferences 
in regard to matters which have been or may be sub- 
jects for discussion by means of a permanent secre- 
tarial staff charged under the direction of the Secre- 
tary of State for the Colonies with the duty of obtain- 
ing information for the use of the Conference, of 
attending to its resolutions, and of conducting cor- 
respondence on matters relating to its affairs.”’ 

By the approval of this resolution by all the Gov- 
ernments concerned the Conference ceased to be a 
conference between the Colonial office and the Govern- 
ments of the self-governing Colonies with the Colonial 
Secretaries presiding, and became a real Imperial Con- 
ference—a conference between His Majesty’s Govern- 
ment and the Governments of the self-governing Do- 
minions, presided over by the Prime Minister of the 
United Kingdom. 

It was the Imperial Conference of 1926, so con- 
stituted under the resolution of 1907, which made the 
declaration of the present constitutional status of the 
Dominions and the Mother Country, with which | 
opened my address. 

It is obvious that Imperial Conferences at which 
the Prime Ministers of Great Britain and the Do- 
minions meet to discuss matters of common Imperial 
interest can only be held periodically, and that constant 
communication and consultation is essential to preserve 
the unity and security of the whole Commonwealth. 
Two Methods have been agreed upon in principle to 
achieve this end: 

First, frequent communication and exchange of 
views between the Governments of Great Britain and 
the Dominions by cable and despatch in reference to 
matters of common Imperial concern ; 

Second, the establishment of personal contact be- 
tween the Governments concerned by the exchange of 
representatives of a diplomatic character. It is pur- 
suant to this policy that the British Government in 
1928 appointed a High Commissioner to Canada, who 
has taken up his residence in Ottawa, and represents 
the Government of Great Britain in the Canadian cap- 
ital in much the same capacity as your Minister repre- 
sents your Government at Ottawa. In the past the 
Canadian High Commissioner in London has been 
principally concerned with questions affecting the busi- 
ness and trade interests of Canada in Great Britain. In 
future the work of the High Commissioner must take 
on more and more a diplomatic character, and as the 
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development of our Inter-Imperial relations continues, 
it will be found that the High Commissioners of the 
Dominions in London will, in the nature and character 
of their work, be diplomats to the Court of St. James, 
though, because of our relationship much more than 
diplomats, and the Government of Great Britain will 
be represented in the Dominions by High Commis- 
sioners discharging similar functions. 

It is admitted by all that existing administrative, 
legislative and judicial forms are not wholly in accord 
with the constitutional practice and status as declared 
hy the Imperial Conference in 1926. By gradual de- 
velopment extending over a long period of years legal 
rights have been regulated and controlled by constitu- 
tional practice. At the conference of 1926, however, 
it was decided that an investigation should be made of 
the existing administrative, legislative and judicial 
forms, with a view of considering the changes (if any) 
which should be made to express more adequately the 
existing constitutional position and practice. The Con- 
ference recognized that the existing status required a 
modification in the position of the Governor-General. 

Until 1926 the Governors-General exercised dual 
functions. They were representatives of His Majesty 
in the executive government of the Country and they 
were also the official channel of communication between 
His Majesty’s Government in Great Britain and His 
Majesty’s Governments in the Dominions. It was 
agreed that where any of the Dominions so desired, 
the Governor-General should cease to be a channel of 
communication between the governments concerned, 
and communication between these governments should 
be direct. Canada desired this change and the Gov- 
ernor-General of Canada no longer represents the Brit- 
ish Government in Canada, but is virtually His Maj- 
esty’s viceroy in the executive government of Canada, 
and occupies the same relation to his advisors as His 
Majesty does to his advisors in England. As already 
intimated the British Government has appointed a 
High Commissioner to Ottawa, and the Canadian Gov- 
ernment has had a High Commissioner in London for 
years. These constitute the official channel of com- 
munication between the two Governments. 

Pursuant to the decision of the Imperial Con- 
ference of 1926 that an investigation should be made 
of the administrative, legislative and judicial forms 
which might require modification, a Committee of the 
Imperial Conference was constituted which met in 
London in 1929 “To enquire into, report upon, and 
make recommendations concerning—- 

(I) Existing statutory provisions requiring res- 
ervation of Dominion Legislation for the assent of His 
Majesty or authorizing the disallowance of such legis- 
lation. 

(II) -a- The present position as to the com- 
petence of Dominion Parliament to give their legisla- 
tion extra-territorial operation. 

-b- The practicability and most convenient method 
of giving effect to the principle that each Dominion 
Parliament should have power to give extra-territorial 
operation to its legislation in all cases where such op- 
eration is ancillary to provision for the peace, order 
and good government of the Dominion. 

(III) The principles embodied in or underlying 
the Colonial Laws Validity Act, 1865, and the extent 
to which any provisions of that Act ought to be re- 
pealed, amended or modified in the light of the exist- 
ing relations between the various members of the 


British Commonwealth of Nations as described in this 
Report.” 

The Conference also dealt with the question of 
merchant shipping legislation as affecting merchant 
shipping in the various parts of the Empire. 

In reference to the power of reservation the 
Constitutional Committee declared that it would not 
be in accordance with the constitutional practice for 
advice to be tendered to His Majesty by His Majesty's 
Government in the United Kingdom against the views 
of the Government of the Dominion concerned. 

In other words, the views of the government of 
the Dominion concerned should govern in all such mat- 
ters, and the power of reservation ceases to be opera- 
tive. 

In reference to the power of disallowance of the 
legislation of the Parliament of Canada, while con- 
ferred upon His Majesty under the British North 
America Act it has fallen into complete desuetude, and 
has not been exercised for over half a century. The 
Constitutional Committee of 1929 has reported in favor 
of legislation abolishing the right whenever the Do- 
minion so requests. 

In view of the conflict in legal opinion as to the 
extent of the extra-territorial operation of Dominion 
legislation, it did not seem possible for the Conference 
to reach definite conclusions concerning the competence 
of Dominion Parliaments to give their legislation extra- 
territorial operation. The conference therefore agreed 
“That the most suitable method of placing the matter 
beyond the possibility of doubt would be by means of 
a declaratory enactment by the Parliament of the 
United Kingdom made with the consent of all the 
Dominions, in the following terms:—Tt is hereby de- 
clared and enacted that the Parliament of a Dominion 
has full power to make laws having extra-territorial 
operation.’ ” 

In reference to the Colonial Laws Validity Act 
(which declared void any Colonial Law which was 
repugnant to anv Act of the Imperial Parliament ex- 
tending to the Colony to which such law may relate) 
it was recommended that an Act be passed by the 
Parliament of the United Kingdom in the following 
form: 

(1) “The Colonial Laws Validity Act, 1865, shall 
cease to apply to any law made by the Parliament of 
a Dominion.” 

The conference also considered the problem which 
arises from the legal power in the Parliament of the 
United Kingdom to legislate for the Dominions and 
the proper method of reconciling the existence of this 
power with the established constitutional position, and 
they concluded that the best method of dealing with 
the matter was to place on record a statement embody- 
ing the conventional usage. They therefore recom- 
mended that a statement in the following form should 
be placed on record in the proceedings of the next Im- 
perial Conference: 

“Tt would be in accord with the established con- 
stitutional position of all members of the Common- 
wealth in relation to one another that no law hereafter 
made by the Parliament of the United Kingdom shall 
extend to any Dominion otherwise than at the request 
and with the consent of that Dominion.” 

They further recommended that this constitutional 
convention itself should appear as a formal recital or 
preamble in the proposed Act of the Parliament of the 
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United Kingdom, and that it should also appear in 
the enacting part. 

The question of the succession to the Throne was 
also considered by the conference. 

All the members of the Commonwealth are united 
by common allegiance to the Crown. The Crown is 
undoubtedly the Keystone of the Arch of Empire. 
May one repeat, in it is centered all executive authority, 
but this authority is only exercised on the advice of 
Constitutional Advisors possessing the confidence and 
responsible to their respective Parliaments.. In the 
self-governing portions of the Empire the Crown is at 
once the bond of unity and guarantee of freedom and 
self-government. 

It is therefore clear that the succession to the 
Throne and the Royal Style and Titles are matters of 
equal concern to all. 

The conference recommended that a constitutional 
convention should be formally put on record in the 
following terms: 

“Inasmuch as the Crown is the symbol of the free 
association of the members of the British Common- 
wealth of Nations, and as they are united by a common 
allegiance to the Crown, it would be in accord with 
the established constitutional position of all the mem- 
bers of the Commonwealth in relation to one another 
that any alteration in the law touching the succession 
to the Throne or the Royal Style and Titles shall here- 
after require the assent as well of the Parliaments of 
all the Dominions as of the Parliament of the United 
Kingdom.” 

The conference further recommended that the 
statement of principles to which I have referred be 
placed on record in the proceedings of the next Im- 
perial Conference, and that the reference to the suc- 
cession of the Throne should appear as a formal recital 
or preamble in the proposed Act to be passed by the 
Parliament of the United Kingdom. 

In reference to appeals to the Privy Council the 
report of 1926 stated: “That it was no part of the 
policy of His Majesty’s Government in Great Britain 
that questions affecting judicial appeals should be de- 
termined otherwise than in accordance with the wishes 
of the part of the Empire primarily affected. It was, 
however, generally recognized that, where changes in 
the existing system were proposed which, while pri- 
marily affecting one part, raised issues in which other 
parts were also concerned, such changes ought only 
to be carried out after consultation and discussion.”’ 

The Committee of 1929 considered the question of 
establishing a tribunal for determining differences be- 
tween members of the British Commonwealth and re- 
ported they were impressed with the advantages which 
might accrue from the establishment of such a tribunal. 
They reported,—‘“It was clearly impossible in the time 
at our disposal to do more than collate various sugges- 
tions with regard first to the constitution of such a 
tribunal, and, secondly, to the jurisdiction which it 
might exercise. With regard to the former, the pre- 
vailing view was that any such tribunal should take 
the form of an ad hoc body selected from standing 
panels nominated by the several members of the British 
Commonwealth. With regard to the latter, there was 
general agreement that the jurisdiction should be 
limited to justiciable issues arising between govern- 
ments. We recommend that the whole subject should 
be further examined by all the governments.” 

It is to be hoped that the governments concerned 
will give this subject early and favorable consideration. 

The report of this Committee has now been sub- 


mitted to His Majesty’s governments in Great Britain 
and the self-governing Dominions, and will be con- 
sidered at an Imperial Conference to be held in London 
in October next. The report was approved by the 
Parliament of Canada at its session during the present 
summer. While no one has the right to anticipate or 
forecast the conclusions which the Imperial Conference 
will reach in reference to this most important report 
dealing with the Inter-Imperial relations of Great 
Britain and the Dominions, it is safe to say that no 
change will be considered that would minimize or 
weaken the position of Canada under present constitu- 
tional practice as declared by the Imperial Conference 
of 1926. 

In these Constitutional changes Canada, the oldest 
and most populous of the Dominions, has taken a lead- 
ing part. The task of the statesmen of the Empire is 
now to so work out the plans for consultation and co- 
operation as to ensure the continued unity and security 
of the Empire as a whole. May one express the hope 
that as Canada led in the movement for Autonomy and 
equality she will now lead in the movement for more 
effective consultation and cooperation ? 

May I now briefly refer to the second aspect of 
my subject, namely, Canada’s relations with Foreign 
Countries. 

The participation by Canada and the other Do- 
minions in the consideration of questions of foreign 
policy particularly those affecting the Dominion itself 
has also been a gradual development extending over the 
past fifty years, but more particularly the past twenty 
years. The most marked development took place dur- 
ing the Great War. It was inevitable that as the Do- 
minions grew in popoulation, in trade and in national 
sentiment, their inhabitants should demand, and in the 
end should exercise, as large and complete control over 
their own destinies in their relation to foreign countries 
as those who resided in the Mother land. It was there- 
fore natural that the control of the Government and 
Parliament of the United Kingdom over the external 
relations of the Dominions should come to an end, with 
the full approval of the Mother Country. 

The Imperial Conference due in 1915 was post- 
poned on account of the War, and was not held until 
1917. In the meantime the part which the Dominions 
had played in the War had changed the whole Imperial 
situation. In 1917 Mr. Lloyd George, the Prime Min- 
ister of the United Kingdom, invited the Prime Min- 
ister of the Dominions to full and equal participation 
with him in the discussion of matters of foreign policy 
and of plans for the conduct of the war, and for this 
purpose constituted an Imperial War Cabinet, the func- 
tions of which he thus described (17 May 1917): 

7 that the responsible heads of the gov- 
ernments of the Empire, with those ministers who are 
specially entrusted with the conduct of imperial policy, 
should meet together at regular intervals to confer 
about foreign policy and matters connected therewith, 
and come to decisions with regard to them which, sub- 
ject to the control of their own Parliaments, they will 
then severally execute. By this means they will be able 
to obtain full information about all aspects of imperial 
affairs, and to determine by consultation together the 
policy of the Empire in its most vital aspects, without 
infringing in any degree the autonomy which its parts 
at present enjoy.” 

While the right of the Dominions to participate in 
the control of foreign policy was thus specifically 
recognized within the Imperial family, it was not until 
the Peace Conference that this right was recognized 
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by foreign nations. In view of Canada’s part in the 
World War, the Government and the people of Canada 
felt that Canada was entitled to direct representation in 
the Conference which would settle the terms of peace. 
This representation was duly accorded at the Versailles 
Conference and Canada and the Other Dominions were 
represented by their Prime Ministers. 

Under the Treaty of Versailles, Canada became 
one of the original members of the League of Nations, 
and in the year 1927 was elected a member of the 
Council. Her representative attends the meetings of 
the Council and participates in the consideration and 
settlement of all matters that come before the Council. 

Canada also became a member of the International 
Labour Conference constituted under the League of 
Nations, and at the first conference held in Washington 
in 1919 Canada was elected a member of the governing 
body of the International Labour organization. She 
subsequently became a permanent member as one of 
the seven nations of principal industrial importance, 
and Canada has been a member of the governing body 
ever since. 

Canada became a member of the Permanent Court 
of International Justice at its organization, and she 
took the lead among the nations of the British Com- 
monwealth in promoting adherence to the Protocol, 
which provides for the compulsory judicial settlement 
of all juridical questions, between the nations signa- 
tories to the Protocol, and all the Dominions and India 
signed the Protocol in the year 1929. 

May I pause to pay a tribute to the notable part 
which your Association and the lawyers of the United 
States have taken in promoting and supporting the con- 
stitution of a Permanent Court of International Justice. 
We recognize that it was Mr. Elihu Root, your most 
distinguished and honoured jurist, who as Secretary of 
State, instructed Mr. Choate (another distinguished 
member of your Bar) to present to the second Hague 
Peace Conference in 1907 the proposal of your Gov- 
ernment that a Permanent Court of International Jus- 
tice should be established, and that your representa- 
tives took the lead in settling the lines upon which such 
a Court should be established. It was Mr. Root who, 
as a member of the commission appointed by the 
League of Nations in the year 1920, made an invalu- 
able contribution toward framing the statute of the 
Permanent Court, and it was Mr. Root, who, not- 
withstanding his advanced years and impaired health, 
in 1929 journeyed to Europe to consider the amend- 
ments to the Statute, and to settle with the representa- 
tives of the other powers, a formula under which your 
Government could protect American interests, and at 
the same time, become a member of the Court. Mr. 
Root succeeded in his mission and I believe your Gov- 
ernment has approved and signed the protocols agreed 
upon by Mr. Root. 

May one express the hope that Mr. Root will live 
to see, as the crowning triumph of his life’s work, your 
country become a member of the Permanent Court, and 
resume its place of leadership in promoting the Judicial 
Settlement of International disputes ? 

A very significant phase of this constitutional de- 
velopment has been the establishment of Legations and 
the exchange of ministers between Canada and Three 
Foreign Powers, the United States, France and Japan. 

These legations were established by Canada after 
consultation with His Majesty’s Government in Great 
Britain, and the Governments of the countries con- 
cerned, to meet particular Canadian needs. The Irish 


Free State and the Union of South Africa have also 
established legations in several foreign countries. 

The Canadian ministers are accredited directly by 
His Majesty to the heads of foreign states upon the 
advice of his Canadian constitutional advisors. The 
Hon. Vincent Massey, as the Canadian Minister to 
Washington, was accredited by His Majesty to your 
President, “with the especial object of representing in 
the United States of America the interests of our Do- 
minion of Canada.” As already stated upon his ap- 
pointment all Canadian matters which had theretofore 
been attended to by the British Embassy, passed under 
the control of the Canadian Legation. 

Another change not less significant is in the 
negotiation, signature and ratification of treaties. This 
matter was very fully dealt with by the Imperial Con- 
ference of 1923. The action of that Conference was 
ratified and supplemented by the Conference of 1296. 

It was agreed that any government of the Empire 
contemplating the negotiation of a treaty with a foreign 
power should advise the other governments of the 
Empire of its intention, so that these governments 
might consider and decide whether they were likely to 
be interested and desired to participate in the negotia- 
tions. Procedure was also agreed upon to cover the 
negotiation and ratification of treaties. 

In connection with the “Form of Treaties” a very 
important change was recommended by the Conference 
of 1926. The Peace Treaties were signed by plenipo- 
tentiaries on behalf of the British Empire, and also by 
separate plenipotentiaries appointed by His Majesty 
in respect of the several self-governing Dominions. 
The effect of the execution of a treaty in this form has 
been the subject of some considerable discussion. Per- 
sonally, I have always been of the opinion that in view 
of the form of the powers given by His Majesty to 
the representatives of Great Britain and the Dominions 
respectively, the result of the signature was that the 
British plenipotentiaries signed for Great Britain and 
all those portions of the British Empire which did not 
sign separately. 

The Imperial Conference of 1926, however, felt 
that this form of signature of a treaty was open to 
misconstructions, and that it was better to bring the 
form into greater harmony with the practice and the 
facts. The Conference of 1926 therefore recom- 
mended that all treaties “should be made in the names 
of the Heads of States, and, if the treaty is signed on 
behalf of any or all of the Governments of the Empire, 
the treaty should be made in the name of the King as 
the symbol of the special relationship between the dif- 
ferent parts of the Empire. The British units on be- 
half of which the treaty is signed should be grouped 
together in the following order:—Great Britain and 
Northern Ireland and all parts of the British Empire 
which are not separate members of the League, Can- 
ada, Australia, New Zealand, South Africa, Irish Free 
State, India.” 

One of the first treaties executed in the new form 
was the Kellogg Peace Pact of 1927. 

The Imperial Conference of 1926 also dealt with 
the representation of Great Britain and the Dominions 
at International Conferences. No question arises as to 
Conferences held under the auspices of the league of 
Nations, because all members are invited to such Con- 
ferences. Canada, as a member, attends pursuant to 
the invitation. 

As regards International Conferences summoned 
by foreign Governments, it was agreed that no rule of 
general application could be laid down since the nature 
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of the representation must in part, at least, depend on 
the form of invitation issued by the convening Govern- 
ments. It was agreed that it was for each part of the 
Empire to decide whether its particular interests were 
so involved, having regard to the active obligations 
which might be imposed by resultant treaties, that they 
desired to be represented at the Conference, or whether 
it was content to leave the negotiations in the hands of 
the part or parts of the Empire more directly con- 
cerned, and to accept the result. 

It must be recognized as the conference of 1926 
recognized, that in the sphere of foreign affairs, and 
also in the sphere of defence “the major share of re- 
sponsibility rests now, and must for some time continue 
to rest, with His Majesty’s Government in Great 
Britain,’ the governing consideration being that 
“neither Great Britain nor the Dominions should be 
committed to the acceptance of active obligations, ex- 
cept with the definite assent of their own Govern- 
ments.” 

You ask is it possible that an Empire or Com- 
monwealth, the parts of which are so widely separated, 
and in which the conditions of life are so diverse, and 
where the several Governments have such complete 
control over their own destinies, can continue to hold 
together and to maintain the unity so important to the 
strength and security of the whole. It is the greatest 
experiment in democratic cooperative government which 
this world has every seen. It bears no real resemblance 
to any other political organization which has ever 
existed or exists today. It is not a creation, it is a 
natural development, a natural growth. As the Im- 
perial Conference declared, “it depends essentially, if 
not formally, on positive ideals. Free institutions are 
its life-blood. Free cooperation is its instrument. 
Peace, security and progress are among its objects. 
And though every Dominion now and must always 
remain, the sole judge of the nature and extent of its 
cooperation, no common cause will, in our opinion be 
thereby imperilled.” 

Can an Empire of Commonwealth survive with no 
central government possessing legislative and executive 
power over the whole? It is of record that the Ger- 
man’ Emperor and his advisors thought that the Empire 
was so loosely knit together that at the first shock of 
war it would dissolve, but the shock of war only bound 
the constituent nations more closely together, and from 
the very outbreak of the war until the closing engage- 
ment on the morning of the 11th of November 1918, 
when Canadian troops recaptured Mons from the Ger- 
man forces, the nations of the Empire acted together 
as one, for the attainment of the great objectives and 
ideals for which the Allied and Associated Powers 
fought in the war. What it was possible to achieve 
under the stress and sacrifices of war, it should be pos- 
sible to maintain in the days of peace. 

In this great experiment we know we may be 
assured of the interest and sympathy, and, I trust, the 
generous cooperation of the members of your Associa- 
tion. Your constitution differs fundamentally from 
ours, but whatever may be the differences in the form 
of your constitution and ours, or in the powers and 
functions of the organs of government which each has 
established, in real spirit and outlook our two nations 
should be essentially one. We share the same his- 
torical background, we draw our inspiration from the 
same sources in law, in literature, in political experi- 


ence, and we stand for justice, ordered liberty and 
peace. 

May one be permitted to express the earnest hope 
that Canada, associated politically with Great Britain, 
and geographically with the United States, the daughter 
of one and the sister of the other, may aid in interpret- 
ing the one to the other, and in promoting the most 
cordial relations and the most sympathetic cooperation 
between the two peoples? One cannot doubt that 
therein lies one of the great hopes for the establishment 
and maintenance of peace, justice and ordered liberty 
in the world. 


Psychiatric Service in Criminal Courts 


Epiror, AMERICAN BAR ASSOCIATION JOURNAL: 

The Journal of the American Medical Association for 
July 5, 1930, included the following item (p. 50): 

“Resolution Affirming Certain Principles with Refer- 

ence to Psychiatric Service in Criminal Courts. 

“Dr. T. B. Throckmorton, Section on Nervous and 
Mental Diseases, presented the following resolution, which 
was adopted on motion of Dr. Throckmorton, seconded by 
Dr. Charles E. Mongan, Massachusetts, and carried: 

“Resolved, That the Section on Nervous and Mental Dis- 
eases hereby déclares its adherence to the principles stated 
in the Report of the Committee on Psychiatric Jurispru- 
dence, Section on Criminal Law and ‘Criminology, Amer- 
ican Bar Association, and approved by that association 
at its meeting held in Memphis, Tenn., Oct. 24, 1929, 
namely: 

“*1, That there be available to every criminal and 
juvenile court a psychiatric service to assist the court in 
the disposition of offenders. 

““2. That no criminal be sentenced for any felony in 
any case in which the judge has any discretion as to the 
sentence until there be filed as a part of the record a 
psychiatric report. 

““*3. That there be a psychiatric service available to 
every penal and correctional institution. 

“*4. That there be a psychiatric report on every pris- 
oner convicted of a felony before he is released. 

“*5. That there be established in each state a com- 
plete system of administrative transfer and parole, and 
that there be no decision for or against any parole or any 
transfer from one institution to another, without a psy- 
chiatric report.’ 

“Resolved, Further, that the section recommends that 
the House of Delegates of the American Medical Associa- 
tion adopt the principles stated above and request the 
Board of Trustees to take such action as may be necessary 
to bring about the cooperation of state and county medical 
associations with corresponding state and local bar associa- 
tions in securing, as far as possible, the adoption of these 
principles in practice.” 

These will be recognized at once as the resolutions 
which were adopted by the American Bar Association at 
the meeting in Memphis last October. Those who were 
present at the Memphis meeting will recall the statement 
made in the report of the Chairman of the Section on 
Criminal Law and Crimnology that these resolutions had 
been approved both by the Committee on Psychiatric 
Jurisprudence and by a similar committee appointed by 
the American Medical Association to cooperate with this 
committee. 

The recommendation quoted, made by the Section on 
Nervous and Mental Diseases, was duly adopted by the 
House of Delegates of the American Medical Association. 

Rottin M. PerKINs 

Iowa City, Iowa. 


Binder for Journal 


We are prepared to furnish what we regard as a satis- 
factory binder for the Journal. The price is $1.50, which 
includes shipping charges. check with order 
to Journal’s new address, Dearborn Street, 
Chicago. 


Please send 
1140 North 





and 


hope 
tain, 
hter 
pret- 
nost 
ition 
that 
nent 
erty 


for 
efer 


and 
hich 


1 by 


Dis- 
ated 
pru- 
ner- 
tion 
929, 


and 
t in 


7 in 
the 


AMERICAN LAW INSTITUTE REACHES ADVANCED 
STAGE OF ITS GREAT WORK 





Satisfactory Publishing Arrangements for Restatement, Assurance of Continued Cooper- 
ation From Trustees of Carnegie Corporation, and Completion and Publication of 
Model Code of Criminal Procedure, Are Three Most Important Happenings of 
Past Year—Aid Offered to Local Committees 





By WILit1AM Draper LEwIs 
Director of the American Law Institute 


a R. CHAIRMAN and Members of the 
M American Bar Association: The three 


most important things which have hap- 
pened in the course of the work of The American 
law Institute, since your meeting in Memphis, last 
()ctober, are: 

First, the working out of a satisfactory pub- 
lishing arrangement for Restatement of the Law; 

Second, the announcement by the Trustees of 
the Carnegie Corporation that they desire to con- 
tinue to cooperate in our work on the Restatement 
of the Law; 

Third, the completion and publication of a 
Model Code of Criminal Procedure. 

The time is soon approaching when we must 
be prepared to publish in final official form the Re- 
statement of the Law of Contracts, Conflict of 
Laws, Agency, and Trusts. The problem of the 
proper form of publication has given us concern. 
lt is essential, to insure the greatest practical use- 
fulness of the Restatement, that in connection with 
each Subject the judges and lawyers of a State have 
the pertinent state decisions and statutes in rela- 
tion to each section; in other words, that there 
should be a carefully prepared annotation to ac- 
company the Restatement of each Subject in each 
State. These annotations are being prepared by or 
under the direction of the State Bar Cooperating 
Committees in several States. The progress in this 
work has been most encouraging. Annotations of 
the Restatement of Contracts are now in progress 
in more than half of the states. 

Somewhat over a year ago we determined that 
there should be published for each volume of the 
Restatement a separate edition for each state con- 
taining the Restatement of the Law of the Subject 
and the state annotations. The magnitude of the 
publishing problem involved is obvious. It is there- 
fore, a matter of satisfaction to announce that the 
council of the Institute have approved, in principle, 
a contract, the details of which are being worked 
out with the West Publishing Company and the 
lawyers Cooperative Publishing Company (the 
two largest law publishing houses in the world) 
which insures the publication of each volume of the 
Restatement in the form of separate editions for 
each state, containing the state annotations prepared 
by the authority and under the auspices of the 
State Bar Association. Thus the Institute is now 
in position to say to State Bar Association cooper- 
ating committees that if they prepare state annota- 
tions on a Subject, the Institute, without further 


expense to them or the Institute, will have the an- 
notations published in a special state edition of the 
Restatement of the Subject. The progress of our 
work on the Restatement to a place where we are 
forced to consider problems of publication also 
marks another step in the development of our 
mental attitude towards the enterprise. During the 
first four or five years those of us who are devoting 
all or the major portion of our time to the work, 
while we perhaps under-rated the size and difh- 
culties of our task, felt we were engaged in an ex- 
periment the success of which was doubtful. To- 
day, with our eighth year of labor practically half 
over, our confidence in ultimate success tends to 
become absolute; but at the same time, we know 
that our task is larger and more difficult than we 
had first thought. We knew, of course, from the 
first that the Restatement could not be successful 
unless it was supremely well done. We were, 
therefore, prepared to exercise all necessary care 
to produce that result, but we had only a partial 
realization of the care necessary. Thus, the first 
Tentative Drafts distributed to our members and 
the profession generally, while the product of much 
labor, did not represent in time and thought per 
volume of product one-half that represented by the 
Tentative Drafts now being produced, even though 
today we have the benefit of our seven years’ ex- 
perience. 

Again, when we started the Restatement and 
mapped out our plan of work we imagined, after 
the Reporter and his Advisers had expended a 
year or more in developing, through successive 
preliminary drafts, a Final Preliminary Draft, and 
that Draft had been thoroughly discussed by our 
Council and submitted to our members and the pro- 
fession generally as a Tentative Draft, that the 
work on the matter covered would be practically 
done. One learns, however, by experience. The 
discussion of the Tentative Drafts at our An- 
nual Meetings, the work on these Drafts by the 
State Bar Cooperative Committees, and especially 
the ever increasing interest of the profession gen- 
erally, means that as to most Subjects a very great 
amount of work must be expended by the Reporter, 
his Advisers, and the Council, on the revision of the 
Tentative Drafts. Thus, we submitted to the An- 
nual Meeting in 1929 all the Tentative Drafts coy- 
ering the last chapters in Conflicts of Laws, except 
the Chapter on Administration of Estates, but the 
Reporter, Mr. Beale, and his Advisers and several 
members of the Council and others have been work- 
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ing on the revision of the Tentative Drafts of Con- 
flict of Laws ever since and the work will have to 
be continued for some time. A tentative revision 
of the last half of the Subject will be submitted to 
the Conference of State Bar Association Cooperat- 
ing Committee in this City next November. 

We have today, as we always have had, the 
determination to leave no stone unturned to insure 
that the work on the Restatement is as well done 
as it is humanly possible to do it, but we are only 
beginning fully to realize the amount of time and 
labor entailed by that determination. I say “be- 
ginning to realize” because we are nearing the 
completion of the Tentative Drafts of the last parts 
of several Subjects, and it is only when we have 
completed and published Final Official Drafts of 
several Subjects that we will have had sufficient 
experience to know the real magnitude of our under- 
taking. 

We have selected the Restatement of Contracts 
as the Subject to be officially published first. Last 
spring, in my Annual Report to the Institute, | 
stated that the publication of the Final Official! 
Draft of Contracts “will be followed during the fol- 
lowing year or eighteen months by the volume deal- 
ing with Conflict of Laws and the two volumes con- 
taining the Restatement of the Law of Agency— 
(I can now add the volume containing the Subject 
Trusts). Thereafter, official volumes of different 
Subjects should appear regularly each year. | 
make no promise as to the date for the publication 
of Contracts. I think you will agree with me when 
I say that the time of publication, while not without 
its interest, is a matter of minor importance. The 
important thing, indeed, I should say the vital 
thing, is that when published it will be so far per- 
fect that our profession may rightly hold it to ex- 
press the law on one of the most important legal 
relations. I can promise you that we shall not 
fail to expend the necessary time, energy and 
money to get it right. 

The Institute’s work on the Restatement of the 
Law could not have been undertaken and carried 
on for the past seven and a half years had it not 
been for very large financial assistance. This as- 
sistance comes as you all know from the Carnegie 
Corporation and its generous donation on April 16, 
1923 of $1,075,000. At our present rate of expendi- 
ture the money received from the Corporation under 
—- donation will be exhausted on December 31, 
1931. 

On February 19 last, the Trustees of the Cor- 
poration adopted a resolution reading in part as 
follows: 

“RESOLVED, That the Corporation looks with 
satisfaction upon the progress which the American 
Law Institute has made in its work of Restatement 
of the Law and wishes to continue its part toward 
the accomplishment of that great and important 
work.” 

It is needless to say that the adoption of this 
resolution, signifying, as it does, the desire of the 
Corporation to cooperate with us by continuing its 
part toward the completion of our work on the Re- 
statement, is most gratifying. 

Personally, I have never felt fear that we would 
not have from the public as represented by the 
great foundations or generous citizens all the finan- 
cial assistance we desire. The Medical Profession 


has given us in this respect an important object 
lesson. 

This lesson is that the members of a public profes- 
sion like the Law, if they vision a worthwhile and 
great public service, and are willing to give time 
and labor to its realization, will receive from the 
public the necessary financial co-operation. 

From the point of view of the public the most 
interesting fact relating to the American Law In- 
stitute which has occurred during the past year is 
the completion of the Model Code of Criminal Pro- 
cedure. The work on this Code was begun four 
years ago. The final Official Draft just issued was 
adopted last May at our Annual Meeting at Wash- 
ington. Like the Restatement of the Law the Code 
is the product of group work. The provisions of 
its twenty-five chapters and four hundred and 
seventy sections, have been evolved, first, by a group 
of Reporters and Advisers consisting of some of 
the best known judges of courts of criminal juris- 
diction, prosecutors, attorneys-for-the-defense, and 
students of criminal law and procedure. The prod- 
uct of a group which contains among its members 
such men as Judge Charles C. Nott, Jr., of the Court 
of General Sessions of New York, Judge Olson and 
Judge Thompson of Illinois, Henry L. Stimson, 
now Secretary of State, and Professors Millar, 
Mikell and Keedy, is worthy of serious considera- 
tion. 

After leaving the hands of this group the final 
preliminary Drafts passed through our Council and, 
as amended by it, were distributed as Tentative 
Drafts to the members of the Institute and the 
profession generally. Consideration of the sugges- 
tions made during the discussion of the Code at 
our Annual Meetings and by members of the profes- 
sion in correspondence with the Reporters has re- 
sulted in the incorporation into the final Official 
Draft now published of amendments, some of which 
are of considerable importance. Aside from this, 
however, the process of criticism and suggestion by 
members of the profession to whom the Code has 
been submitted means that it is today not merely 
the result of the work of experts, but the expression 
of the opinion of our profession as to the best prac- 
tical method of simplifying and otherwise improv- 
ing the administration of criminal justice from the 
arrest of the accused until the final legal determina- 
tion of his guilt or innocence. 

The American Law Institute undertook this 
work on the Code for three reasons: 

First, because of the pressing public need that 
our criminal procedure in this country should meet 
more nearly than it does today existing conditions ; 

Second, because the improvement of legal pro- 
cedure is one of the principal public duties of the 
legal profession, and 

Third, because this body—The American Bar 
Association—representing the legal profession in 
every state, formally adopted a resolution request- 
ing us to undertake the work. 

Today, the Institute, after years of labor, has 
fulfilled the request of this Association to produce 
a Code of Criminal Procedure. In so doing we have 
taken a long step forward in the fulfillment of the 
public duty of our profession toward the rules for 
the conduct of criminal cases. 

I want, however, to emphasize here, that this 
public duty of our profession does not terminate 
with the drafting of a criminal code, however well 
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thought out and excellent its provisions. The mere 
production of such a Code must remain an academic 
effort until translated into law by legislative or 
court action under the rule-making power. For the 
drafting of this procedural code your Association 
believed that the American Law Institute was the 
best instrument. But the Institute is not fitted to 
. the work which should now be done; that is, 
ie work of securing in the several states the adop- 
ion of the Code or those portions of the Code 
hich will tend to eliminate in each State the de- 
fects of its existing procedure. This is a public 
uty which falls primarily on the Bar of each State, 
especially its leading members. The Bar in each 
State tends naturally and properly to work through 
ts State Bar Association. On the State Bar Asso- 
iations, therefore, falls the immediate duty to ascer- 
tain what should be done in regard to this Code in 
their respective States and do it. The duty is 
“immediate” because public impatience with the 
lefects of criminal justice in this country properly 
brooks no delay in the improvement of any depart- 
ment thereof where the direction of the improve- 
ment is clearly pointed out. 

Already, in connection with our work on the 
Restatement of the Law, the State Bar Associations 
have appointed cooperating committees. These 
‘ommittees in many instances have extended their 
work to the Code. In other States special commit- 
tees of the State Bar Associations have been <ap- 
pointed to deal with the code. The steps which 
hould be taken by the appropriate committee of 
he State Bar Association, are, to know the pro- 
visions of the Code; ascertain how far its adoption 
in the State would change existing procedure ; deter- 
mine those of its provisions which should be 
adopted in the state; embody these provisions in 
legislative bills, and finally present these bills to 
the legislature and press for their adoption. 

While, as I have stated, this work, without 
which all the time and money spent on the draft- 
ing of the Code is largely thrown away, must be 
done in each State by the Bar of that State, once 
the work is undertaken by a local representative 
committee, the Institute stands able and desirous 
to give very considerable practical help in all the 
various steps of the work except the last—the pre- 
sentation of bills to the State Legislature. 

We stand ready, for instance, to furnish such 
local committee with the changes which the adop- 
tion of the Code will effect in the existing law of 
the state. Furthermore, Messrs. William E. Mikell 
and Edwin B. Keedy, the Institute Reporters for 
the Code, will, with reasonable limitations as to 
the number of such engagements, meet the mem- 
bers of the local committee and discuss with them 
the provisions of the Code. Several of the Report- 
ers’ Advisers, members of the group of experts to 
which I have referred, have volunteered to help 
Messrs. Mikell and Keedy in this work by meeting 
committees of State Bar Associations for a similar 
purpose. Lastly, the Institute is prepared, when 
the local state committee has determined the por- 
tions of the Code which should be adopted in its 
state, to lend assistance in the drafting of the neces- 
sary bills, the amount of assistance in each case to 
depend upon all the circumstances. 

In short, while our work on the drafting of the 
Code is done, we stand ready to give a very con- 
siderable amount of assistance to any representative 


State committee which undertakes to utilize for the 
improvement of criminal procedure in its State, 
the results of the great amount of work which has 
been done on this Code. 

Already such help has been asked for and 
given in several instances. We have just completed, 
at the request of Bar Association committees, stud- 
ies of the provisions of the Statutes and decisions 
in West Virginia and Colorado, and the effect which 
the adoption of this Code would have upon the ex- 
isting law in those States. 

We hope that in the course of the next ten 
months much more help of this nature will be asked 
for. On our part it will be gladly given, but it must 
be given soon. We do not have funds for the 
continuation of such help after the end of June, 
1931. 

I am sure that you will agree with me when I 
say: That the drafting of the Code by the Insti- 
tute and the offer which we now make of assistance 
to those desiring to improve procedure in their own 
State, gives to the members of this Association and 
the organized Bar of America the opportunity to 
demonstrate that our profession is as interested as 
the general public in the intelligent improvement 
of the administration of criminal justice. 





Articles Published in “Commerce Reports” up to 
July 22, Including those for June 23 


An interesting article appears in C. R. for June 23, 
1930, wherein it is stated that merchants and industrialists 
interested in the disposition of commercial products or in 
the exploitation of mineral and forest resources in Bolivia 
should give serious consideration to a recent executive de- 
cree calculated to supplant laws, decrees, and regulations 
now in effect upon corporations in that country, and to 
authorize a new and fourth type of commercial company 
to be known as limited partnership. However, some ques- 
tions have come up as to the decree’s legal position and 
for that reason concerns contemplating establishing them- 
selves in Bolivia through the registration of a branch or 
the formation of a subsidiary there should suspend action 
or at least proceed cautiously in it. 

The new Bolivian bill of exchange, discussed in C. R. 
for June 23 at p.764, has been cancelled, according to a 
note published in C. R. for July 21 at p. 173, The Military 
Junta of Bolivia has declared that all the supreme decrees 
issued during the last few days of the deposed government, 
requiring legislative approval, are ineffective. 

A new law governing share companies was enacted 
during the past session of the Danish Rigsdag, effective 
January 1, 1931. This provides for more elaborate regula- 
tions for organizing a new stock company, and is discussed 
at page 829 of C. R. for June 30. 

Insurance briefs, covering various foreign countries and 
involving many phases of insurance and labor laws, are 
set forth on page 831 of C. R. for June 30. 

On page 172 of C. R. for July 21 the new income-tax 
provisions for Canada are discussed at length. They pro- 
vide especially that every person residing outside of Can- 
ada who renders services in Canada, as a director, officer, 
or employee of any company carrying on business in Can- 
ada must pay the Canadian income tax on dividends or 
interest receivéd from such company or subsidiary thereof. 

Following is a complete list of material published: 

Commerce Reports: June 23: Reforms in Corporation 
Law Advanced by Bolivian Decree; New Bolivian Bill of 
Exchange Project. July 7: New Regulations on German 
Revalued Mortgages; Group System of Sales in El Salva- 
dor; American Insurance Companies in British Columbia; 
Taxation in Italy of Occasional Earnings; Indian Finance 
Act Established Income-Tax Rate. July 14: Chilean Law 
Extends Trust Functions of Banks; New Agreement Con- 
cerns Chinese Courts in International Settlement; Trade- 
Mark Applications in Argentina; Oil-Mining Regulations in 
the Colony of Fiji; Large Japanese Fire Insurers Continue 
to Expand. July 21: Canada Enacts New Income-Tax 
Provisions; Recent Bolivian Executive Decrees Declared 
Ineffective. 
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proposition to be voted on a substitute plan for 
the solution of the liquor problem. The resolution 
was referred to the Executive Committee. 


Second Session 
H “re GEORGE T. PAGE, former President of 


the Association, presided at the second session. 

Again there was a full attendance, this time to 
hear the address of Hon. George W. Wickersham, 
Chairman of the National Committee on Law Observ- 
ance and Law Enforcement, and the statement as to 
the work of the American Law Institute by its Direc- 
tor, William Draper Lewis. 

Director Lewis’ statement, which is printed else- 
where in this issue, said that the time was now ap- 
proaching when the Institute must be prepared to 
publish in final and official form the Restatement of 
the Law of Contracts, Conflict of Laws, Agency and 
Trusts. The problem of the proper form of publica- 
tion had given the body much concern, but what was 
believed to be a satisfactory solution had been reached. 
It involves the publication of each volume of the Re- 
statement in the form of separate editions for each 
state containing the state annotations prepared by the 
authority and under the auspices of the State Bar 
Association. He also spoke of the assurance of con- 
tinued financial support, due to the announcement by 
the trustees of the Carnegie Corporation that they 
desired to continue to cooperate in the work. He paid 
particular attention to the completed Model Code of 
Criminal Procedure and offered the aid of the Institute 
to state Bar committees in the various states in deter- 
mining to what extent the Code provisions would alter 
procedure in these states and also in the drafting of 
proper measures to submit to legislatures. This help, 
however, he reminded the members, would have to be 
given before June, 1931, as no funds were available to 
provide for its continuance after that date. 


Mr. Wickersham Delivers Address 


Chairman Page then introduced Hon. George W. 
Wickersham, who spoke on “The Program of the Na- 
tional Commission on Law Observance and Enforce- 
ment.” His address furnished his hearers with an 
admirable summary of the major problems upon which 
the Commission is engaged and of the steps which 
have been taken to secure reliable data upon which to 
base conclusions. It was listened to with close atten- 
tion, as its authoritative character was recognized and 
appreciated. It is, of course, printed in full in this 
issue. 

The rest of the second session was devoted to 
reports from the various sections. Mr. Thomas C. 
Ridgway of California, Chairman of the Conference 
of Bar Association Delegates, presented its report. 
There had been an excellent attendance at the meeting 
held on Monday and he believed that in numbers and 
in personnel it represented a better aggregation than 
any heretofore held. During the year the Conference 
had fostered what is known as the National Conference 
of Judicial Councils, and this new body had held a very 
successful meeting on Tuesday. The Conference of 


Bar Association Delegates had also fostered the Na- 
tional Conference on Integrated State Bars held at 





(Continued from Page 623) 


677 


Washington on May 7, at which time there was a 
very fine representation from the various integrated 
or incorporated bars of the country. 


Affiliation Between American and State Bar 
Associations 


As a result of Dean Rogers’ address to the Con- 
ference last year at Memphis on the subject of a bet- 
ter reorganization of the Bar of the country, the Chair- 
man had appointed a committee of five members. This 
committee had prepared a report which had been 
endorsed by a committee of the General Council and 
a committee of the Executive Committee appointed to 
consider and confer upon this subject. The commit- 
tee’s report ended with the following recommendation, 
which had been adopted by the Conference after a 
discussion during the entire morning on Monday: 

“Your committee therefore recommends that it be au- 
thorized by the Conference of Bar Association Delegates 
to join with the committee of the General Council and com- 
mittee of the Executive Committee in requesting the Exec- 
utive Committee to appoint a special committee; (a) To 
ascertain from state bar associations, state bar association 
executives and Bar leaders in the several states their atti- 
fude toward some form of affiliation between the state and 
American Bar Association so that the American Bar Asso- 
ciation may become the means of more accurately expres- 
sing the sentiment of the lawyers of the country; (b) to 
evolve a plan that will affiliate the state bars, in whatever 
form organized, with the American Bar Association, so 
that the American Bar Association may become the means 
of more accurately expressing the sentiment of the lawyers 
of the country. That the report of the findings and recom- 
mendations of this special committee be made to the Exec- 
utive Committee, if possible, at its meeting in January, 
1931, and that the Executive Committee, upon consideration 
thereof, formulate and report to the American Bar Asso- 
ciation, if possible, at its 1931 meeting, a plan to effectuate 
the purposes herein suggested.” 

The conference had also adopted a resolution, pre- 
sented by Dean Wigmore, approving the plan of the 
International Academy of Comparative Law for call- 
ing an International Congress of Comparative Law in 
1932 at The Hague, and requesting the chairman to 
appoint a committee to keep informed of the plans 
and to advise the State Bar Associations thereof, with 
a view to the appointment of delegates. 

During the afternoon session of the conference 
there had been a debate on the adoption of a compen- 
sation law in automobile negligence cases, the affirma- 
tive being taken by Mr. F. M. Wilcox, Chairman of 
the Industrial Commission of Wisconsin, and the nega- 
tive by Mr. Austin J. Lilly, of Baltimore, counsel for 
the Maryland Casualty Co. No action was taken on 
the question, however. In the evening the conference 
had had a banquet at which instructive and vigorous 
addresses had been made by Dean Leon Green of the 
Law School of Northwestern University and Mr. 
Charles A. Beardsley, President of the State Bar of 
California. There had also been a very humorous 
address by Mr. Harvey T. Harrison of Little Rock. 


Section on Cririinal Law and Criminology Reports 


Mr. Justin Miller, Chairman of the Section of 
Criminal Law and Criminology, said that the activities 
of that section during recent years had reflected the 
changed attitude as to the proper method of approach 
to the problems it dealt with. An all-year program 
had been adopted by which it was sought to discern 
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the causes of crime, to determine more accurately the 
scope and purpose of the criminal law and to devise 
appropriate measures of relief. 

The committee appointed three years ago to coop- 
erate with similar committees of the American Psychi- 
atric Association and the American Medical Associa- 
tion on the problems of psychiatric jurisprudence had 
gone further in its work during the past year. At the 
recent meeting it had presented, and the section had 
approved, a resolution declaring that it was highly 
desirable that a survey be made of the present state of 
psychiatric jurisprudence as an aid to courts and to 
penal and correctional institutions and that this be sug- 
gested to the Social Science Research Council with a 
request that it undertake the investigation. 

Another committee had been set up a year ago to 
cooperate with a committee of the American Medical 
Association on problems of a medico-legal character. 
This committee, consisting of Dean Albert J. Harno 
of Illinois, Herbert G. Cochran of Virginia and Albert 
V. Lashly of Missouri, had reported to the section 
that it and the other committee had conducted a series 
of studies bearing on the office of coroner and bearing 
on the nature, personnel and functions of medico-legal 
and criminological institutes as they operate as useful 
adjuncts to the police, prosecutors and courts in other 
countries, and had found much suggestive material. 
The committee had been continued to pursue such 
studies further. 


“Lawless Enforcement of Law” 


A third committee, to study the “Lawless Enforce- 
ment of Law,” consisting of E. W. Camp of Califor- 
nia, chairman, Oscar Hallam of Minnesota and An- 


drew A. Bruce of Illinois, presented an elaborately 
annotated report dealing with the use of the third 
degree and other methods of violating the constitu- 
tional rights of citizens, ostensibly for the purpose of 
securing law enforcement. After considerable discus- 
sion the committee was continued for a further study 
of the problem. Following an address by Calvin God- 
dard, Director of the Scientific Criminal Laboratory of 
Northwestern University, on “The Employment of 
Scientific Laboratory Methods in the Detection of 
Crime,” the section had approved for recommendation 
to the Association a resolution for cooperating with 
the International Association of Chiefs of Police in the 
study of problems of law enforcement and criminal 
prosecutions. It also approved a resolution for the 
appointment of another committee, to confer with the 
American Prison Association, following an address by 
W. W. Grant of Denver on “What Can Be Done to 
Improve Prison Conditions ?” 

Resolutions were also passed approving the 
appointment of a committee to confer with the Ameri- 
can Law Institute on lines of possible cooperation, and 
another committee to study crimes of mercenary origin. 
The latter resolution came as a result of an address 
by John Landesco, Research Director of the American 
Institute of Criminal Law and Criminology, on “Gang 
Life and Organized Crime in Chicago.” At the con- 
clusion of the report all the resolutions set out therein 
were approved and adopted by the Association. 


Judicial Section Reports 


Judge Frederick E. Crane of New York, chair- 
man of the Judicial Section, presented its report. At 
the outset he referred to a very instructive address on 
“The Dissenting Opinion: Its Use and Abuse,” which 


had been made before the section by Judge Evan A. 
Evans of the U. S. Circuit Court of Appeals, Chicago, 
and advised his hearers to read it. The address was 
not a mere statement of opinions on the subject but 
an analysis of the dissenting opinions of the Supreme 
Court taken in decades, their value and the results of 
them, all graphically illustrated by a chart. 

As to the meeting, it had been quite a lively one. 
It had been suggested that all the statistics and research 
of judicial councils didn’t amount to anything unless 
they were leading to something practical and definite. 
Thereupon, judges from state after state had gotten up 
and told what they had recommended and what the 
legislatures had adopted—which was the sort of infor- 
mation that was needed. He suggested that all come 
down to a point under the clouds and see what was 
actively being accomplished as a result of all this sta- 
tistical and research labor. 

Mr. George H. Smith of Salt Lake City, Chair- 
man of the Section of Legal Education and Admission 
to the Bar, reported that progress towards the adoption 
of higher educational standards had steadily continued. 
During the past three years 82 law schools have been 
inspected and the approved list has increased from 65 
to 74. States requiring two years of college education 
or its equivalent as a preliminary have increased from 
eleven to fifteen and in sixteen other states the State 
Bar Associations have approved the standards and 
recommended their adoption. However, fifteen states 
still have no educational requirements preliminary to 
the study of law. 


More Law Schools Placed on Approved List 


During the past year twelve law schools were 
inspected. The reports were analyzed and passed upon 
by the Council and four were placed on the list of 
approved schools. Mr. H. C. Horack, previously ad- 
visor to the Council, having given notice prior to the 
last annual meeting that he desired to return to the 
profession of teaching, Mr. Will Shafroth of Denver 
had been appointed to succeed him under an arrange- 
ment which insured half of his time for the work of 
the Council. The Council had begun the publication 
of a bulletin, with the approval of the Executive Com- 
mittee, as a result of the opinion that a campaign of 
education, particularly among the bar, was needed to 
increase interest in higher educational standards. Two 
issues had appeared and had created considerable inter- 
est. The bulletin is being mailed free to a large 
selected list, including state boards of bar examiners, 
state committees on legal education and admission to 
the Bar, state supreme court judges, officers of local 
bar associations, members of the Conference of Bar 
Association Delegates, members of the American Law 
Institute and the like. 

The section had held its meeting on the previous 
day and listened to well-prepared papers on the sub- 
jects of bar asssociations and bar examinations and 
statistics. The report was merely a recital of progress 
and offered no recommendations. 


Improved Procedure in Patent Office 


Mr. Henry M. Huxley of Illinois, Chairman of 
the section of Patent, Trade-mark and Copyright Law, 
reported that during the past year the section had 
devoted itself largely to carrying out certain recom- 
mendations made and approved at the Memphis meet- 
ing. These recommendations related chiefly to the im- 
provement of the administration of the Patent Office 
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ASSOCIATION’S WORK AT CHICAGO SUMMARIZED 


late Chief Justice William Howard Taft, 
the late Associate Justice Edward Terry 
Sanford, and the late Frances Rawle. 


A DOPTED Memorial Resolutions on the 


Adopted proposed Amendments to Consti- 
tution and By-Laws relating to beginning of 
term of Chairman of the General Council as a 
member of the Executive Committee. 


Welcomed visiting representatives of the 
British, French, Scottish, Irish Free State and 
Canadian Bars. 


Authorized Section on Criminal Law to co- 
operate with certain other organizations in 
the study of special problems. 


Approved resolution favoring Senate rati- 
fication of the International Convention for 
Protection of Industrial Property, signed Nov. 
6, 1925, and the General Inter-American Con- 
vention for Trademark and Commercial Pro- 
tection, signed at Washington, Feb. 20, 1929; 
also favoring adoption of an addition to Sec. 
4921 of the Revised Statutes dealing with 
power of court as to damages in patent in- 
fringement cases. 


Approved Bill for oil and gas conservation 
proposed by Texas sub-committee of Section 
on Mineral Law. 


Approved following acts drafted and pre- 
sented by Commissioners on Uniform State 
Laws: Uniform Divorce Jurisdiction Act, Uni- 
form Child Labor Law, Uniform Firearms 
Act, Uniform State Air Licensing Act, and 
Amendments to Uniform Sale of Securities 
Act and to the Motor Vehicle Code. 


Approved H. R. 980 dealing with removal 
of government liens on real estate. 


Approved following measures, recom- 
mended by Committee on Jurisprudence and 
Law Reform: a declaratory judgment law in 
cases of actual controversy ; legislation regard- 
ing interest on judgments rendered against 
the United States; H. R. 969, for appointment 
of law clerks for U. S. Circuit judges; H. R. 
977, establishing Bureau of Investigation 
under Department of Justice; H. R. 5266, to 
amend Sec. 649 of Revised Statutes providing 
for waiver of jury in certain cases; S. 3595, 
authorizing appointment of stenographers in 
U. S. courts (in principle); law authorizing 
registration of judgments from sister states 
under the full faith and credit clause, etc. 


Approved same committee’s report con- 
demning the following: all legislation radic- 
ally limiting jurisdiction or decreasing power 
of Federal Courts; S. 4357, depriving Federal 
Courts of jurisdiction in diverse citizenship 
cases; H. 5702, increasing jurisdictional 
amount in Federal Courts from $3,000 to $10,- 


000; Joint Resolution 162, requiring unani- 
mous vote of U. S. Supreme Court to hold an 
Act of Congress unconstitutional ; S. 374, tak- 
ing from Federal Judges power to sum up 
and comment on the evidence; S. 96, provid- 
ing decisions of highest State courts shall 
govern Federal Courts in ascertainment of 
common law or general jurisprudence of such 
State; discriminatory laws taking from Fed- 
eral Courts power to pass on public utility 
questions ; S. 2110, exempting newspaper men 
from testifying before either House or a com- 
mittee thereof as to source of confidential in- 
formation ; H. 5413, providing for jury trial for 
acts constituting contempt of court; S. 2496, 
limiting jurisdiction of Federal Courts sitting 
in equity on labor disputes. 


Approved Bill to amend Sec. 3226 of Re- 
vised Statutes, as amended, relating to limita- 
tions upon suits and proceedings by taxpayers. 


Reaffirmed its approval of bill concerning 
settlement of industrial disputes affecting or 
relating to interstate commerce, prepared by 
Committee on Commerce; approved legisia- 
tion authorizing regulation of motor vehicles 
operating in interstate commerce as common 
carriers of passengers: recommended amend- 
ment in certain particulars of H. R. 3830, 71st 
Congress, relating to carriage of goods by sea. 


Deferred final action in bankruptcy matters 
until the conclusion of investigation to be con- 
ducted by Department of Justice in coopera- 
tion with Department of Commerce; recom- 
mended better application of present bank- 
ruptcy system in certain particulars; ap- 
proved, in principle, S. B. 3456, S. B. 3458 and 
S. B. 3459, and disapproved H. R. 10252, all 


pertaining to bankruptcy matters. 


Approved program of committee on Judicial 
Procedure with regard to S. 4573, giving the 
Supreme Court power to make rules on the 
law side of its jurisdiction. 


Recommended passage of an Act regulating 
the practice of law in the District of Co- 
lumbia; authorized the creation of a special 
committee on the Unauthorized Practice of 
Law. 


Authorized representation of the Associa- 
tion at the Fourth International Juridical Con- 
gress on Radio; withdrew, at suggestion of 
Committee on Communications, its instruction 
to that committee to oppose S. B. 6, 71st Con- 
gress, for establishment of a Federal Commis- 
sion on Communications. 


Adopted resolution of thanks to Chicago 
Bar Association, Illinois Bar Association and 
citizens of Chicago for hospitality to Associa- 
tion and its guests. 
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and opposition to certain legislation regarding which 
the Association had passed resolutions of disapproval 
at Memphis. Suitable legislation had been passed for 
an increase of force in the Patent Office and various 
recommendations which the section had made in refer- 
ence to simplification of interference procedure had 
practically all been adopted by the Commissioner in 
the Revised Rules which were put into effect June 1, 
1930. 

At the section meeting this year the Commissioner 
reported that they constituted a marked improvement 
in procedure. The King Bill (S. 203, 71st Cong.), 
providing for compulsory licenses, which was disap- 
proved at the Memphis meeting by the Association, 
had not been reported by the Senate Committee on 
Patents and there was apparently no likelihood of it 
passing. Objectionable provisions in reference to pro- 
hibition of imported merchandise bearing American 
trade-mark or patent notices, contained in a senate 
amendment to the tariff bill (H. R. 2667), had been 
eliminated before the passage of the Act. The section, 
in accordance with instructions at the 1929 meeting, 
would continue its active opposition to the Dill Bill, 
which had been introduced later in identical form as 
S. 4442, with an additional section. The bill provides 
in essence that it shall be a complete defense in a suit 
for patent infringement to prove that the complainant 
is using or controlling the patent in violation of any 
law of the United States relating to unlawful restraints 
or monopolies or relating to combinations, contracts or 
agreements in restraint of trade or in violation of the 
Clayton Act or the Federal Trade Commission Act. 
The additional section referred to provided that the 
above-mentioned defense should be tried separately and 
judgment entered thereon prior to the hearing of any 
other issues. The question of certain changes in Equity 
Rule 75 is now under advisement by the Supreme 
Court. 

At the meetings held this week the section had 
unanimously passed resolutions favoring ratification by 
the Senate of the International Convention for the 
Protection of Industrial Property signed at The Hague 
on Nov. 6, 1925, and the General Inter-American Con- 
vention for Trademark and Commercial Protection 
signed at Washington on Feb. 20, 1929. The section’s 
committee has continued its active support of the 
Trade-mark Bill (H. R. 2828), the Cramton Bill 
(H. R. 699) for the prevention of fraud before the 
Patent Office, and the Bill for Copyright Registration 
on Designs (H. R. 11852). These three bills have all 
passed the House and are awaiting action by the 
Senate. 


Recoveries in Patent Infringement Cases 


One of the subjects investigated by a committee 
of the section was that of recoveries in patent infringe- 
ment cases. It has often happened in the past that the 
recoveries after years of litigation were either entirely 
inadequate or excessive because the courts have con- 
sidered they were bound by certain statutory provi- 
sions, particularly relating to recovery of defendant’s 
profits. In order to afford at least some remedy to this 
condition the section had adopted a resolution favoring 
an amendment to Sec. 4921 of the Revised Statutes 
giving the court power to decree the payment of such 
sum as the court should find to be just, according to 
the circumstances of the case. 

Among the most important of the proposals dis- 
cussed was one for the establishment of a rigid stand- 


ard for admission to practice before the Patent Office. 
This step was approved and was concurred in by the 
Commissioner of Patents. No legislation is needed to 
carry this into effect, and it is expected that the plan 
as finally worked out will involve a written examina- 
tion by all applicants and a careful investigation of 
their moral character. Many proposals for simplifica- 
tion of procedure in the Patent Office and the courts 
are now under consideration. On motion the various 
resolutions of the section were approved by the Asso- 
ciation. 

Mr. Kenneth F. Burgess, of Chicago, Chairman 
of the section on Public Utility Law, reported that both 
the Monday and Tuesday meetings of the section had 
been largely attended and a continued growth of inter- 
est in the work of the section had been fully demon- 
strated. Pursuant to the section’s custom, they had 
conducted an open forum for the discussion of highly 
controversial subjects relating to Public Utility Law. 
There had been addresses by distinguished leaders of 
thought in the various parts of the general field. The 
speakers had included members of regulating commis- 
sions, teachers and students in the academic field, and 
lawyers engaged in active practice. For the coming 


year a standing committee had been set up to prepare 
for presentation at the next annual meeting of the sec- 
tion a report reviewing developments in public law 
during that period, both statutory and as reflected in 
court decisions, state and federal. Special committees 
had also been authorized to consider particular sub- 
jects. The section had no recommendations to present. 


Third and Fourth Sessions 


ORMER President Charles S. Whitman, of 
b New York, presided at the third session, which 

was devoted to an address by Hon. Newton 
W. Rowell, of Toronto, on “Canada’s Position in 
the British Commonwealth of Nations.” In intro- 
ducing the speaker, Chairman Whitman said that 
Canada had sent to us for years most worthy rep- 
resentatives of her bar and it was a great privi- 
lege for him to present a gentleman who embodied 
and represented in himself the best and finest that 
there is in public and professional life in the great 
Dominion from which he came. The speaker was 
greeted with applause and proceeded to deliver the 
interesting and informative address which appears 
in another part of this number. 

Former Fresident Chester I. Long presided at 
the fourth session on Thursday morning. It was 
devoted to reports of various committees. 


Urges Participation in Constitution Week 


Mr. F. Dumont Smith, of Kansas, Chairman of 
the Committee on American Citizenship, presented 
the report of that body. It was a substitute re- 
port, the Executive Committee having recommended 
that certain matters appearing in the original re- 
port as printed, relating to the “Farm Relief Bill,” 
be eliminated as beyond the scope of the commit- 
tee’s authority, which recommendation had been 
approved by the Association. Chairman Smith 
stated that the report he was to present was rather 
an exhortation, a call to duty to the members of 
the Association. 


The immediate objective of the committee was 
the celebration of Constitution Week—the week 
which includes September 17th. Three years ago 
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an attempt had been made to put on a radio pro- 
gram in connection with this celebration but it 
had been a failure because they could not find 
lawyers who would broadcast on the Constitution. 
At the date of submitting the report this year ar- 
rangements had already been made with fifty-five 
broadcasting stations and a program of speakers 
for the broadcasting had been filled in almost every 
locality. 

There was still much to do and only four weeks 
in which to make preparations, and he urged mem- 
bers not to wait to be drafted but to volunteer 
their services as speakers in the several localities. 
There are many speakers yet needed for the schools, 
as nearly all of them expect the lawyers to address 
them on that date. The paramount object of the 
committee at all times was to have the Consti- 
tution properly taught in the schools, and it was 
the duty of members to observe conditions in their 
state and locality and see if this was being done. 

On motion of a member the full substitute 
report was read. As there was no recommendation 
for action by the Association it was simply received. 

Mr. James A. Veasey, of Oklahoma, Chairman 
of the Section on Mineral Law, presented its re- 
port. It dealt with two subjects. The first was 
petroleum conservation. The section had appointed 
local sub-committees in California, New Mexico, 
Texas, Louisiana, Arkansas, Oklahoma and Kansas, 
charged with the duty of studying the conserva- 
tion laws of those states and of reporting necessary 
amendments thereto. All of the sub-committees, 


with the exception of Texas, had agreed that further 
state legislation for the conservation purposes re- 


ferred to was either unnecessary or could not be 
enacted in the states concerned. 


Texas Oil and Gas Conservation Measure 


The Texas committee, however, had reported 
a bill, as printed in the Advance Program of the 
Association, and the Mineral Section on Tuesday 
had unanimously endorsed it. The bill authorized 
agreements among oil producers for unit coopera- 
tion and development of oil and gas. The Texas 
Committee simply asked the American Bar Asso- 
ciation to give its endorsement to the bill for the 
importance it would have before the next session 
of the Legislature. A motion was thereupon made 
to approve the bill, which was carried by the neces- 
sary two-thirds vote of the members present. 

The other action of the Mineral Section was the 
unanimous adoption of a resolution relating to the 
silver mining industry of the United States. The 
resolution recited by way of preliminary the ex- 
tremely unsatisfactory condition of the silver mar- 
ket both in the western states and in the Orient, 
which had contributed considerably to the busi- 
ness depression in the former, and concluded as fol- 
lows: “Resolved that the Mineral Section requests 
the American Bar Association to express its inten- 
tion to cooperate in, and its approval of, the efforts 
now being made through official and unofficial 
agencies to stabilize and improve the world and 
local market for silver, and especially the efforts to 
increase its use for subsidiary coin, and in industry 
and the arts, and to support such governmental 
action as may be deemed necessary and desirable 
to bring about the stabilization of the silver indus- 


try.” 


Chairman Veasey asked Mr. Dan M. Kelly of 
Montana to say a word as to the resolution. Mr. 
Kelly stated that the silver industry had been par- 
ticulary hit by reason of the change in the monetary 
situation of the Orient. The resolution which the 
Mineral Section had approved, and which was be- 
ing presented for the approval of the Association, 
came from the Silver Producers’ Association of 
America, and it was at their request that he pre- 
sented it to the Mineral Section and the Associa- 
tion. The purpose was to get the people of the 
country back of the government in _ legislation 
which was being proposed, as well as back of the 
work being done by the Silver Producers’ Associa- 
tion, to put silver on its feet commercially. 

Mr. W. F. Mason of Aberdeen, South Dakota, 
inquired what governmental action was contem- 
plated at this time, and Mr. Kelly replied that he 
was not sufficiently familiar with the efforts of the 
Silver Producers’ Association to answer the ques- 
tion intelligently. One of the things hoped for, of 
course, was a more extensive use of silver for sub- 
sidiary coin in this country and likewise in our rela- 
tions with the Orient. In reply, Mr. Mason in- 
quired if it was not extraordinary for the Associa- 
tion to endorse some contemplated governmental 
action of the nature of which it was not informed, 
and moved to lay the resolution on the table. The 
motion prevailed and the resolution was therefore 
laid on the table. 


Report of Committee on International Law 


Mr. James Brown Scott, of Washington, D. C., 
Chairman of the Committee on International Law, 
stated that its report was merely of an informative 
character and made no recommendation. The first 
part dealt with the Protocol of Accession to the 
Permanent Court of International Justice. Upon 
a motion made and seconded at the last meeting, 
the Association had approved the Permanent Court 
on the terms and conditions contained in the re- 
port. No further recommendation was therefore 
necessary on the subject. It was understood that 
the President would submit the matter to the Sen- 
ate at the approaching session. 

The second matter dealt with was the First 
Conference for the Codification of International Law 
at The Hague, held in March and April of the pres- 
ent year. Three topics had been considered: An 
International statute on nationality, an international 
statute on responsibility of states, and an inter- 
national statute on territorial sea. The statutes 
on the last two subjects did not meet with favor. 
The proposal in the matter of nationality was car- 
ried by forty of the forty-one delegations present. 
The delegation of the United States voted against 
its acceptance on the ground that the text as ap- 
proved and submitted to vote did not contain an 
express and unconditional acceptance of the theory 
of the national right of all persons to choose their 
place of residence and to become naturalized in the 
country of their residence according to the laws of 
that country; and a further reason being, as stated 
in the release of the Department of State, that it 
contained a provision of an unequal nature in the 
matter of the sexes, which provision, the acting 
Secretary of State informed the public, was not 
wholly in accord with the law and the practices of 
the United States. It was hoped that in the course 
of a few years, when the subjects had been con- 
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sidered and passed in review, a further conference 
might be held and propositions presented which 
would prove acceptable to the nations there rep- 
resented. 

The third of the topics treated in the report 
was the London Naval Conference and the treaty 
resulting therefrom, which had since been consented 
to by the Senate of the United States and had thus 
become the law of the land. The importance of 
this provision was not so much because of the 
terms, but because it induced people to think in 
terms of limitation rather than in the terms of in- 
creasing armament, and is pointing toward the 
settlement of disputes which arise between nations 
upon the basis of due process of law instead of a 
resort to force. 


Uniform State Law Measures Approved 


Hon. Jesse A. Miller, of Iowa, Chairman, then 
presented the report of the National Conference of 
Commissioners on Uniform State Laws. He asked 
unanimous consent that a vote be taken on all the 
propositions embodied in the report at one time, 
but on objection they were taken up separately. 
The first recommendation was that the Association 
approve the Uniform Divorce Jurisdiction act, which 
had been approved and adopted by the Conference. 
On motion the recommendation was agreed to and 
the Act was approved. The second recommendation 
was that the Association approve a Uniform Child 
Labor Law, which had likewise been drafted and 
approved by the Conference. Mr. W. W. Mont- 
gomery, Jr., of Pennsylvania, at this point objected 
to uniform legislation on this particular subject. 
He did not believe that any one system of regula- 
tion of child labor, uniform throughout the forty- 
eight states of the country with all the varying 
conditions of climate, geography, races and in- 
dustry, would be sound. 

Mr. Nathan W. MacChesney, of Illinois, said 
in reply that if there was one essential welfare sub- 
ject which should be dealt with by uniform act it 
was child labor. The feeling of the people in the 
country was that child labor should be regulated 
either by state or federal enactment, and the uni- 
form act was the alternative to federal legislation. 
The danger of the case was that the provisions of 
the uniform law as reported are not at the high 
standard of the states regulating the subject in the 
best possible way, but they at least bring the stand- 
ard up to the decent minimum which the country 
wants. The overwhelming majority of the states 
and the vast majority of the people undoubtedly 
felt that there should not be a few states which 
cast a blot on the entire nation by maintaining dis- 
tinctly low standards in child labor. Mr. Mont- 
gomery suggested that one of his objections to uni- 
form legislation on this subject was that uniform 
legislation establishing a minimum standard would 
tend to discourage states from approving higher 
standards. The question was called for and on vote 
the act was approved. 


Uniform Firearms Act 


The Uniform Fire Arms Act, which had been 
considered for seven years, according to Chairman 
Miller, and which was now in a form which he 
thought would be acceptable to the great majority 
of states, was next approved. This was followed 
by approval of the Uniform State Air Licensing Act 


which, as explained by the Chairman, related 
simply to the licensing by the states of such air- 
craft and pilots as are not licensed by the federal 
government. Chairman Miller next presented the 
amendments to the Uniform Sales Securities Act, 
which were approved, and then the amendmnets to 
the Motor Vehicle Code. These last, he stated, 
grew out of a conference held this spring at Wash- 
ington, D. C., which was attended by six hundred 
representatives from the various states. The con- 
ference had suggested changes which should be 
made in the Vehicle Code heretofore adopted by 
the Commissioners and approved by the Associa- 
tion. The amendments had been carefully con- 
sidered by the Commissioners and approved by 
them and he moved their adoption. After a brief 
statement by Mr. Nathan W. MacChesney of IIli- 
nois, the amendments were approved. 

Chairman John T. Richards, of Illinois, pre- 
sented the report of the committee on the Removal 
of Government Liens on Real Estate. The report 
as printed contained the bill which is now pending 
before Congress. Since the report was published 
a conference committee had been appointed repre- 
senting both the House and the Senate and the bill 
was now before this committee. It was hoped and 
expected that some measure would be agreed upon 
and passed during the short session. The bill as 
published in the pamphlet is substantially the same 
as the first bill introduced by the committee many 
years ago. At that time it met with very serious 
objection from the Department of Justice because 
of the fact that it fixed concurrent jurisdiction in 
the state courts. The Committee approves the bill 
as it now stands, entirely and unanimously, but the 
single question that is likely to cause trouble is 
this concurrent jurisdiction of state and federal 
courts. The committee recommended that the 
measure, known as H. R. 980, be approved by the 
Association; and that a committee consisting of 
three members be appointed by the incoming presi- 
dent to take charge of the matter and to continue 
the work. On motion these recommendations were 
approved. 


Report of Committee on Jurisprudence and 
Law Reform 


Mr. Paul Howland, of Ohio, Chairman of the 
Committee on Jurisprudence and Law Reform, pre- 
sented its report. This report made various recom- 
mendations, which were taken up seriatim and ap- 
proved by the Association. These recommendations 
were for the enactment of a declaratory judgment 
law in cases of actual controversy, which had 
already been approved by the Association on sev- 
eral occasions; for legislation requiring courts in 
entering judgment against the United States where 
such proceedings are authorized, to carry interest at 
the legal rate of the state where the judgment or 
decree was entered, from the date of the accrual of 
the cause of action in actions ex contractu and 
from the date of the judgment in actions ex delicto; 
in favor of the principle embodied in Senate 3595, 
authorizing the appointment of stenographers in 
the courts of the United states but approving no 
particular bill; for the enactment of a law authoriz- 
ing registration of judgments from sister states 
under the full faith and credit clause of the Federal 
Constitution, giving such registered judgments the 
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same force and effect as a judgment of the state in 
which the registration is had. 

The report contained three other recommenda- 
tions favoring legislation, but as the acts approved 
had already been enacted by the recent Congress, 
Chairman Howland stated that no action was re- 
quired. The measures in this category were acts 
providing for the appointment of law clerks for 
United States Circuit judges, establishing a division 
of the Bureau of Investigation under the jurisdic- 
tion of the Department of Justice, and amending 
section 649 of the Revised Statutes providing for 
waiver of jury in certain jury cases. 

Association Condemns Various Pending Measures 


Chairman Howland then took up recommenda- 
tions for unfavorable action with regard to pending 
legislation. These were as follows: for continued 
opposition to legislation radically limiting the juris- 
diction of the federal courts or decreasing the 
power thereof, adhering in this respect to instruc- 
tions of the Association at the 1929 meeting; op- 
position to the enactment of S. 4357, depriving fed- 
eral courts of jurisdiction in diverse citizenship 
cases; opposition to H. 5702, to amend first para- 
graph of section 41 of the Code of Laws of the 
United States increasing the jurisdictional amount 
from $3000 to $4000; defeat of joint resolution 162, 
which provides that the Supreme Court of the 
United States shall not hold an act of Congress un- 
constitutional except by unanimous vote; defeat of 
the so-called Carraway bill, S. 374, and all similar 
bills, which take away from the federal judges the 
power to sum up and comment on the evidence; 
defeat of S. 96, providing that the decisions of the 


highest court of the state shall govern the courts 
of the United States in the ascertainment of the 
common law or general jurisprudence ot such state ; 
defeat of discriminatory laws taking away from the 
federal courts the power to pass on public utility 
questions ; defeat of S. 2110, which exempts news- 
paper men from testifying with respect to the 
source of confidential information before either 
House of Congress or any committee thereof, or 
any joint committee thereof; defeat of H. R. 5413, 
providing trial by jury for acts constituting con- 
tempt of court, on the ground that the courts are 
the ones to pass upon conduct constituting a con- 
tempt; defeat of S. 2496, known as the Shipstead 
bill, limiting the jurisdiction of federal courts sit- 
ting in equity or labor disputes and fixing the public 
policy in relation thereto, on the ground that it is 
legislation with reference to a particular class and 
not uniform in its operation; that it surrounds the 
courts with so many limitations and provisions that 
it destroys the judicial power and renders the court 
helpless to restrain unlawful acts until after the 
damage has been done. 

Chairman Howland stated that the committee 
obtained, and had before it, the advance type- 
written substitute which is now known as the Ship- 
stead bill and is pending, at the time of making the 
above recommendation. This substitute, to which 
opposition was recommended, has been reported 
adversely to the Senate by a majority of the Senate 
Judiciary Committee, the minority favoring its 
passage. The action of the committee in recom- 
mending opposition had thus been approved by a 
majority of the Senate committee. He moved the 
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adoption of the recommendation. After some slight 
discussion, the motion adopting it was passed. 


Committee on Federal Taxation Reports 


Mr. Hugh Satterlee, of New York, Chairman 
of the Committee on Federal Taxation, in making 
its report, stated that the principal recommendation 
was with reference to the extension of the jurisdic- 
tion of the United States Board of Tax Appeals. 
That Board had already proved its usefulness to the 
taxpayers and the government, but at the present 
time its jurisdiction is limited to cases which in 
fact had been initiated by the Treasury Department 
of the government. In other words, it is entitled to 
have before it only proceedings in which deficiency 
in taxes has been asserted by the Government. 
Where a taxpayer has overpaid his tax, if the Treas- 
ury department denies his claim, he is relegated to 
the Court of Claims or to the United States District 
Court. He could safely say that most well in- 
formed taxpayers would prefer the expert opinion 
of the Board of Tax Appeals on a claim for refund. 

The committee thereupon recommended, and 
he moved the adoption of, a resolution approving a 
bill submitted by the special committee “to amend 
section 3226 of the Revised Statutes, as amended, 
relating to limitations upon suits and proceedings 
by taxpayers.” Judge Clarence Goodwin, of IlIli- 
nois, approved the principle of the recommendation 
by the committee but wished that the bill as finally 
drafted should be made to include special assess- 
ment cases specifically and beyond question. The 
proposed amendment was accepted by the Chair- 
man, who said it was certainly intended to cover 
special assessment cases, and the measure was 
thereupon approved. The committee was further 
authorized to continue its cooperation with the ap- 
propriate governmental agencies in furthering the 
improvement of tax administration and of the fed- 
eral revenue acts. 

Mr. A. B. Andrews, of North Carolina, Chair- 
man of the Committee on Judicial Salaries, stated 
that the report of the committee would be found in 
the Advance Program. It contained simply one 
recommendation—that the committee be continued 
for another year, the membership to be named by 
the incoming President. The resolution was 
adopted. 

Mr George H. Terriberry, of Louisiana, Chair- 
man of the Committee on Admiralty and Maritime 
Law, presented the report of that committee, which 
contained the single recommendation “that the ques- 
tion of the possibility of securing federal legislation 
creating a maritime lien, enforceable in the federal 
courts against vessels used in navigation, for dam- 
age which they may inflict on land structures, be 
left with the committee for further study and re- 
port.” No action being required, the report of the 
committee was received and filed. 


Bill to Settle Industrial Disputes Again Approved 


Mr. Rush C, Butler, of Illinois, Chairman of 
the Committee on Commerce, presented the recom- 
mendations of that committee, all of which were 
approved. The first was that the Association re- 
affirm its approval of the proposed bill concerning 
the settlement of industrial disputes affecting or 
relating to interstate commerce, and direct the com- 
mittee to take such steps as may prove to be prac- 
ticable in the way of causing the bill to be intro- 


duced in the House of Congress at whatever time 
is appropriate, in the judgment of the committee. 
He added that the present instructions to the com- 
mittee were more or less mandatory, and it desired 
to have more discretion as to the time of presenting 
the bill. 

The second recommendation was for the ap- 
proval of a resolution expressing the sense of the 
American Bar Association that federal legislation 
be enacted authorizing the regulation of motor 
vehicles operating in interstate commerce as com- 
mon carriers of passengers upon public highways 
over regular routes or between fixed termini, in 
substantial accord with the recommendation of the 
Interstate Commerce Commission, except that 
parties be notified in due course of examiners’ find- 
ings and be given hearing thereon. The third 
recommendation was that the proposed White bill, 
seventy-first Congress, H. R. 3830, be amended in 
certain particulars with as slight departure as pos- 
sible from the form and terms of the Hague rules. 
The bill in question relates to the carriage of goods 
by sea. 


Commercial Law and Bankruptcy Committee 
Reports 


Mr. Jacob M. Lashly, of Missouri, Chairman of 
the Committee on Commercial Law and Bank- 
ruptcy, began by reading from the published printed 
report certain paragraphs referring to the recent 
investigation conducted by Hon. Thomas D. 
Thacher and the Donovan report which grew out 
of it. These paragraphs stated that the parties 
responsible for the achievement deserved the com- 
mendation of the Bar as well as of the entire credit 
community, for their thorough and painstaking 
efforts. It was suggested, however, that any ap- 
proach to a consideration of the Donovan report 
ought to be made with a distinct understanding of 
the fact that the only place where flagrant abuses 
and grossly illegal practices were found to exist in 
administration of the bankruptcy law was in the 
Southern District of New York. 

Leaving the printed report, Chairman Lashly 
then proceeded to state that, in short, it was pointed 
out by the committee that the bankruptcy law 
was a well conceived piece of legislation, perhaps 
as well done, if not better done, than similar pieces 
of legislation in other countries, including England 
and Canada; and that it was not well every time 
there was an explosion in some quarter, to under- 
take wholesale impeachment of the law itself and 
to start a campaign to remodel or repeal the law 
or to establish a new or different system. 

Since the report was published, he continued, 
President Hoover had asked the Department of 
Justice, in cooperation with the Department of 
Commerce, to undertake a new and added nation- 
wide investigation of the conditions of the bank- 
ruptcy practice. Furthermore, the Attorney Gen- 
eral had written to the committee suggesting and 
requesting that the Association should not go on 
record as condemning the plan which the report 
condemned, but that action be held in suspense until 
the investigation, now being started by the depart- 
ment of Justice and Department of Commerce, be 
completed and the results made public. In view 
of this situation, certain recommendations in the 
printed report were withdrawn and a_ recom- 
mendation in line with the suggestion of the At- 
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torney General was submitted for the approval of 
the Association. On motion the recommendation 
was adopted. 

Immediately thereafter Chairman Lashly pre- 
sented for approval a resolution “that in the mean- 
time the present system, which had been found to 
be working fairly satisfactorily throughout the 
country generally, which is understood by the bar 
and the credit men and as to which a valuable ac- 
cumulation of judicial decisions and precedents of 
procedure are at hand, be applied by the courts 
and referees with careful attention to the re- 
sponsibility cast upon them under the law as now 
written; and for the better improvement of prac- 
tical conditions it is recommended that those dis- 
tricts which have not heretofore attempted the 
suppression or regulation of proxy solicitation 
adopt a local rule embodying the provisions of, or 
such as are for the accomplishment of the object in- 
tended by, the rule attached as an exhibit hereto; 
and that the appointing power of the judges be 
exercised with care and discrimination so as to re- 
duce the number of referees wherever possible, 
thereby centralizing responsibility to the end of 
further increasing the efficiency of the present sys- 
tem.” After unavailing efforts were made to amend 
the resolution in certain particulars it was approved 
as presented. 

Chairman Lashly then moved that the As- 
sociation approve in principle certain pending legis- 
lation, as set out in the printed report. A vote was 
taken on each bill separately and approval of the 
principle in each case was voted. The measures in 
question were S. B. 3456, proposing the amendment 
of section 56 of Title 28 of the United States Code, 
for the purpose of incorporating provisions for the 
vesting in receivers of title and control over prop- 
erty situated within the United States outside of 
the territorial limits of the jurisdiction wherein the 
receiver was appointed; S. B. 3458, amending Title 
28 of the Code, so as to enable a receiver or man- 
ager of property to sue in the United States court 
in any jurisdiction and to such extent as the owner 
of the estate of which he has been appointed re- 
ceiver might have maintained an action, absent the 
receivership; S. B. 3459, relating to the transfer to 
the bankruptcy court of equitable causes pending 
in the United States courts, involving property of 
less than fifty thousand dollars in value, in cases 
where it becomes apparent and is judicially de- 
termined in equitable proceedings that the defend- 
ant is insolvent at the time; H. B. 9998, amending 
section 66 of Title 28 of the Code of the United 
States, to provide specifications of time require- 
ments within which the United States, a state or 
any political or administrative subdivision shall file 
and exhibit their respective or various claims for 
taxes or otherwise in equitable receivership pro- 
ceedings. On recommendation of the same com- 
mittee the Association disapproved H. R. 10252, 
amending the bankruptcy code to add boarding 
housekeepers to the enumerated list of those en- 
titled to priority under section 64, sub-section 5. 

A resolution presented by Mr. King of Mich- 
igan according the recognition and commendation 
of the Association to the public spirited bodies 
which brought about the official investigation in 
New York of bankruptcy practices throughout the 
country was adopted. Secretary MacCracken, 


Chairman of the committee on Memorials, then 
read his report, the Association standing as the 
names were read. 


Fifth Session 


ON. R. E. L. SANER, former President of 
the Association, presided at the fifth session, 
which was devoted to the further hearing of 

reports and to action on the various recommenda- 
tions contained therein. 

In the absence of Chairman Eckert, Assistant 
Secretary Richard Bentley read the report of the 
standing Committee on Publicity. It stated that 
while the newspapers of the country still carried 
the bulk of the publicity matter of the Association, 
the radio was being increasingly used to carry 
certain messages and proceedings of the organiza- 
tion to the public. This year it had been arranged 
to have some of the principal addresses at the an- 
nual meeting broadcast over the coast-to-coast net- 
work of the National Broadcasting Company. It 
was hoped that in future a larger portion of the 
program could thus be sent out. The report con- 
cluded with expressing the thanks of the committee 
to the press and the National Broadcasting Com- 
pany for valuable cooperation. 

Mr. Edward A. Armstrong, of New Jersey, 
Chairman of the Committee on Supplements to the 
Canons of Professional Ethics, stated that the com- 
mittee merely presented the resolution that it be 
continued for another year without report, in order 
that matters before it might receive further con- 
sideration, and that the present sub-committee on 
education be continued with the same duty and 
authority as heretofore defined. The resolution 
was adopted. 


Uniform Judicial Procedure Committee Changes 
Tactics 


Mr. Nathan William MacChesney, of Illinois, 
Chairman of the Committee on Uniform Judicial 
Procedure, stated that the subject matter of its 
report was a pending bill known as S. 4573 intro- 
duced by Mr. Deneen of Illinois, to provide that the 
Supreme Court of the United States shall have 
authority to make and publish rules in common 
law actions, as it now does on the equity side. This 
was a matter which had been before the Associa- 
tion a good many times. After an investigation by 
the Chairman, it had seemed wise to the committee, 
in view of the present make-up of the Senate Com- 
mittee on Judiciary, as well as the present political 
situation in the Senate, to cease to press the bill by 
general agitation all over the country, but to have 
it introduced, keep in touch with it, and keep it 
in the minds of the members of the Senate and of 
the bar, so that some action could be taken at an 
appropriate time, when favorable action seemed 
likely. 

The committee therefore recommended that 
the American Bar Association continue to have the 
bill introduced; that the matters referred to the 
committee continue to be handled by it as a special 
committee; that no general action at this time be 
taken to attempt to pass the bill, pending further 
study of the attitude of the Senate Judiciary Com- 
mittee and the ascertainment of the probability of a 
favorable report; that the activities of the com- 
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mittee for the present be limited to keeping in touch 
with the situation and the introduction of the bill 
as recommended, and that prior to any further 
campaign with a view to an immediate passage a 
report be made to the Executive Committee, so that 
such campaign may be articulated with other legis- 
lative matters pending at Washington; that the 
committee be continued pending the concentration 
of all legislative work at Washington in a general 
committee. These recommendations were ll 
adopted. 


Secretary Announces Record Registration 


Secretary MacCracken at this point announced 
that already there had been the largest registration 
at this meeting in the history of the Association, 
the total being 2415 as against 2214 at the Memphis 
meeting. Later this was increased to the final total 
of 2788, which includes the foreign guests, who 
numbered about 260. 

Chairman Saner then introduced Hon. Thomas 
D. Thacher, Solicitor General of the United States, 
who was received with applause, and who then pro- 
ceeded to deliver his address, which will be found 
in full in another part of this issue. 

Mr. Thomas Francis Howe, of Illinois, Chair- 
man, presented the report of the Committee on Pro- 
fessional Ethics and Grievances. It covered some 
thirty-seven pages in the Advance Program, so he 
would refer only to certain portions of it briefly. 
The first was regarding the practice of law in the 
District of Columbia. He presumed all knew that 
there was no federal statute regulating that prac- 
tice. The committee during the past year, in co- 
operation with a similar committee specially ap- 
pointed by the Bar Association of the District of 
Columbia, had formulated an act for the regulation 
of the practice of law in the District, a copy of 
which was now submitted for the Association’s ap- 
proval and endorsement. On motion a resolution 
to approve the proposed act was passed. 


Committee on Unauthorized Practice Created 


The next matter to which the committee de- 
sired to call attention was its recommendation for 
the creation of a special committee on Unauthorized 
Practice. The extent to which such practice had 
recently grown was such as to cause the committee 
to believe that a special committee was needed to 
give it attention. The committee, however, recom- 
mended that the proposed special committee be 
authorized and instructed to cooperate with the 
standing committee, in order that it might have the 
benefit of the many years’ work which the standing 
committee had given the subject. On motion the 
recommendation was adopted. 

Mr. Chester W. Cuthell, of New York, Chair- 
man of the Committee on Aeronautical Law, pre- 
sented its report. He spoke of the development of 
the industry and the many legal problems which it 
created. In fact, about the only flights that had 
not created a legal complication were those that 
were made over the Poles, and he had no doubt 
that questions of sovereignty of the Polar areas at 
some future time would be determined by what 
those young men had done. Questions of crossing 
international border lines were arising now with 
great regularity, and any crossing of the ocean im- 
mediately focused attention on the fact that the 
United States had not yet joined in the interna- 
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tional convention controlling the right of flight. 
There was still much work to be done in the inter- 
national field. 


Aeronautical Law Problems 


Again, this development was bringing all the 
other questions, such as the railroads and the busses 
have faced, concerning the relationship of inter- 
state and intrastate commerce. The growth of the 
glider alone had created another problem of regula- 
tion. The operation of airports had given rise to 
the question of nuisance. The larger question of 
trespass had come up in several cases during the 
year. They had had the benefit of two decisions, 
one of the high court in Massachusetts and one in 
the District Court of the United States in the 
Northern District of Ohio, Eastern Division, the 
latter presenting the question as to the origin, na- 
ture and extent of the subjacent landowner’s rights 
in the air space above his property. The latter de- 
cision had not yet ripened into a decree, but he 
could state that the court would grant an injunction 
against flying over the neighboring property at a 
height less than five hundred feet, which would of 
course immediately raise some very large questions 
about the size of air ports and the financing of such 
projects. 

There was another instant problem in the desire 
on the part of the state to regulate rates. Then 
again there was the question of liability. The com- 
mittee was inclined to think that, the aeroplanes 
being an entirely new way of carrying people, per- 
haps some new and modified doctrine of liability 
would have to be imposed. The committee had had 
the benefit of discussions carried in a serious way 
by several of the universities, among them New 
York University and Northwestern University. 
This fall the committee expected a conference to be 
called on uniform state legislation by the President, 
under the direction of the Assistant Secretary of 
Commerce for Aeronautics. Naturally the com- 
mittee would keep closely in touch not only with 
the universities but with all these discussions. Dur- 
ing the past past year the Commissioners on Uniform 
Legislation had approved a uniform state air licens- 
ing act, and it had already been passed substantially 
in the form approved in several of the states. Sev- 
eral other states had passed a law based on a slightly 
different theory, but the situation seemed to be well 
taken care of. 

He presented a resolution approving the con- 
sideration given by the committee to the subject of 
a uniform state aeronautical code, giving the com- 
mittee further time to consider it and make recom- 
mendations regarding it, and continuing its present 
authority. The resolution was adopted. 

Mr. Louis G. Caldwell of Illinois, Chairman of 
the Committee on Communications, presented its 
report. Mr. Caldwell spoke of the various names 
which the committee had had in the past, the latest 
being that of the Committee on Communications. 
It had been adopted for the reason that it was found 
that regulation of a large and important part of 
radio communication could not be intelligently 
studied without consideration of wire communica- 
tion, the cable, the telegraph and the telephone. 
These different methods of communication by elec- 
trical means are being considered together in legis- 
lation now pending before Congress. At hearings 


held by the Senate Committee on Interstate Com- 
merce during the past year, testimony covering 
some 2420 pages was read for and against the 
Couzens bill, which proposes to establish a new 
commission to be known as the Commission on 
Communications, and to combine the jurisdiction 
now exercised by the Federal Radio Commission 
and the Department of Commerce over radios with 
the jurisdiction now exercised by the Interstate 
Commerce Commission over cable, telegraph, tele- 
phone and wireless common carriers, with added 
powers and duties, which he would not take time 
to summarize. 


Association Withdraws Instructions as to 
Couzens Bill 


Last year the Association had adopted a resolu- 
tion, recommended by the committee, for opposing 
the passage of the bill until further instructions 
were received from the Association. The com- 
mittee’s reason for the recommendation had noth- 
ing to do with the merits of the proposal but was 
simply that radio regulation was not ready for it 
and that radio would suffer if the Federal Radio 
Commission, already overburdened, should have its 
burdens increased by the duties of valuation, pas- 
sing on security issues, rates and the like. A ma- 
jority of the committee were still of the same opin- 
ion and, furthermore, no evidence had been brought 
to their attention that there were any particular 
evils or undesirable practices which called for the 
immediate creation of such a commission. Never- 
theless, regulation by the Federal Radio Commis- 
sion was rapidly improving, and the Senate hear- 
ings, above referred to, had shown a marked differ- 
ence of opinion among prominent witnesses whose 
views were entitled to respect. Consequently the 
committee felt that the question had become suffi- 
ciently close and controversial to render it inad- 
visable to ask the Association to take a position on 
the matter, and that, without approving or disap- 
proving the Couzens bill or any provision thereof, 
the Association should withdraw the instructions 
given last year. 

Many of the defects in the radio act of 1927, 
he continued, had been remedied by two bills, one 
passed in December and the other in July after the 
preparation of the report. The remaining defects, 
with two or three exceptions, were covered by bills 
which had been introduced and were waiting con- 
sideration by Congress. The one great danger in 
radio regulation was that of unsound provisions to 
control the Federal Radio Commission in the geo- 
graphical distribution of broadcasting stations. The 
committee did not ask the Association to take any 
positive position in this matter. 

The problems of both radio and wire communi- 
cations, he said, were increasingly assuming an in- 
ternational complexion. Many international con- 
ferences had already been held and many more 
would be held during the next two or three years. 
There was one international organization which, 
the committee felt, should be of particular interest 
to the members of the Association. It had already 
held three international juridical congresses on 
radio communication and was to hold a fourth in 
the month of September at Liége, Belgium. So far 
the United States had not actively participated in 
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these Congresses, but it was expected that it would 
be represented at the coming one. 

Chairman Caldwell then presented the various 
recommendations of the committee, all of which 
were adopted. These authorized the committee to 
confer with the Senate committee on interstate 
commerce and certain other senate and house com- 
mittees and, in the name of the committee, but not 
of the Association, to make available to such com- 
mittees information gathered and _ conclusions 
reached ; authorized the committee to designate rep- 
resentatives for the Association at the Fourth In- 
ternational Juridical Congress on Radio Communi- 
cation to be held at Liége, in the role of observers 
and without expense to the Association; and with- 
draw instruction given to the committee at the 
Fifty-second Annual Meeting to oppose the so- 
called Couzens bill. 

Chairman Saner stated that in the absence of 
Mr. William Brosmith, of Connecticut, Chairman 


of the Committee on Insurance Law, its report 


would be received and filed. 
Progress of Legal Aid Work 


Chairman Reginald Heber Smith, of Massa- 
chusetts, then presented the report of the Com- 
mittee on Legal Aid Work, in which it was stated 
that since the last meeting the general progress in 
this field had been entirely satisfactory. Last year 
more than one hundred and seventy thousand 
people had been to the various legal aid offices in 
the country and there received legal aid and assist- 
ance. What the work needed was even more sup- 
port from the bar. In the long run it would be no 
better than the sustaining influence offered to it by 
the bar. A casual inspection of legal aid offices 
would establish the fact that they were really out- 
posts carrying on quietly every day very ‘diadiion 
work for sound American citizenship. So far as he 
knew, no other organization was doing better work 
in that direction. Therefore, in giving support to 
legal aid work, lawyers were not only living up to 
the ethical obligation of the profession but also 
enabling the administration of justice to be impar- 
tial in fact; and in so doing they were making a 
direct contribution to the safety and security of the 
nation. 


Sixth and Seventh Sessions 


HE sixth session was the meeting to welcome 
the visiting representatives of the British, 
French, Scottish and Irish Free State Bars. It 

was presided over by President Sims. A full ac- 
count of the meeting, including the welcome by 
Chief Justice Hughes and the replies by Lord 
Dunedin and others, will be found in another part 
of this issue. 

Former President Frank B. Kellogg presided 
at the seventh session, Friday morning. The prin- 
cipal feature was the presentation of the American 
Bar Association Medal for distinguished service to 
the cause of American jurisprudence to Hon. Elihu 
Root. This also forms the subject of a separate 
article in this number. 


Lord Dunedin Presents Resolutions of Thanks 


At the conclusion of this ceremony the chair 
recognized Lord Dunedin, who addressed the meet- 
ing as follows: 


“Mr. President, and Members of the American 
Bar Association: Many months ago you sent an 
invitation to the lawyers of the friendly countries 
overseas to attend your meeting here. We have 
come in such numbers as might well have appalled 
you, but the size of our deputation so far as from 
distressing you has seemingly only quickened your 
hospitality and your good will. 

“Last night a few of us had the opportunity 
of addressing you, and some more will have that 
opportunity tonight, and in the further progress of 
the deputation throughout the United States there 
will be other opportunity for persons in your coun- 
try to hear what some of us have to say; but we 
felt that we should record something which was 
not merely an individual voice, but was the voice 
of all of us in what I might call a quasi-corporate 
capacity, and the delegates venture to ask that the 
following resolution may be entered upon the min- 
utes of this meeting: 

“*At the last business session of the Fifty-third Annual 
Meeting of the American Bar Association held at Chicago on 
Friday, the 22nd of August, 1930, it was resolved unanimously 
by the delegate lawyers attending from overseas, 

“‘That most cordial thanks be tendered to the American 
Bar Association and to the various Bar Associations and others 
who have cooperated with them for the kindly welcome and 
generous hospitality which has been extended to the delegates 
and for the arrangements which have been made for their 
further reception and entertainment at the places to be visited 
in the coming weeks. It would be impossible adequately to 
express the gratitude felt by every member of the delegation 
for the kindness which has been showered upon all. The dele- 
gates can only ask the Association to believe that the senti- 
ments now recorded are expressed with the deepest sincerity 
and in the hope that they will be regarded as strengthening, 
renewing and extending the many friendships which were made 
six years ago. 


Representative of French National Bar Association 
Speaks 


President Sims moved that the resolutions be 
entered on the minutes, which motion was unani- 
mously carried. Chairman Kellogg then called 
upon President Sims to present Mr. Fernand 
Izouard, representative of the Bar Association of 
France. 

In introducing him, President Sims told of the 
fairly recent organization of a national voluntary 
Bar Association in France, somewhat like the Amer- 
ican Bar Association. Maitre Albert Rodanet, presi- 
dent of that organization, had cabled that Maitre 
Fernand Izouard would express its good will to 
the American Association. Maitre Izouard, Presi- 
dent Sims added, is also a member of the Paris 
Bar. Turning to him, President Sims then invited 
him in French to address the Association. 

The remarks of the distinguished French advo- 
cate were entirely in French. At their conclusion 
a member suggested that the meeting would like 
to have President Sims translate them. He 
replied that Lord Dunedin had already con- 
sented to do so. The latter thereupon gave a brief 
summary of Maitre Izouard’s remarks, as follows: 

“Gentlemen, I can give you the gist of what he 
said, but I am unable to perfectly reproduce the 
charming diction and the delightful spirit in which 
that speech was delivered. 

“The great point of the speech was how start- 
lingly struck he was with the bigness of everything 
here as compared with what he had at home, and 
he brought it out in what I thought was a wonder- 
fully clever manner. He said he had been at Niagara 





690 AMERICAN Bar ASSOCIATION JOURNAL 





the other day and seen the falls, which I have no 
doubt many of you have also, and that he found 
there a little model of the falls, and he compared 
the position of his own legal profession to this as 
a model is compared to the falls themselves. 
(Laughter.) 

“And he included a general expression of grati- 
tude for the great hospitality which has been ex- 
tended to him. He said that he was sorry he could 
not actually ask all of you to come back to France 
because if you did you would be a great deal more 
numerous than the Frenchmen you found there. 
(Laughter.) But he did assure you that if you 
did come individually you would always find the 
most sincere gratitude and admiration for the hos- 
pitality which has been showered upon him and 
his companions since their arrival here.” 

Mr. Levi Cooke, chairman of the Committee 
on Change of Date of the Presidential Inauguration, 
presented that committee’s report, which gave the 
present situation with regard to the resolution 
to amend the Constitution so as to permit the 
change. Mr. Phil P. Campbell of Washington, 
D. C., made a talk in opposition to the proposed 
change and Chairman Cooke briefly replied. The 
committee was continued, as requested. 


Nomination and Election of Officers 


Mr. Earle W. Evans, of Kansas, chairman of the 
General Council, thereupon presented that body’s 
recommendation for the election of the following 
officers of the Association: President Josiah 
Marvel of Delaware; treasurer, John H. Voorhees 
of South Dakota; secretary, William P. Mac- 
Cracken, Jr., of New York; members of the Ex- 
ecutive Committee, Jefferson P. Chandler of Cali- 
fornia, James R. Keaton of Oklahoma and Scott 
M. Loftin of Florida. On motion these gentlemen 
were unanimously elected. 


Judge J. B. David of Illinois presented a resolu- 
tion directing the Executive Committee, in case the 
majority of the members of the Association voted 
for the repeal of the Eighteenth Amendment on 
the referendum, to recommend the enactment of an 
amendment to the Constitution adopting the Cana- 
dian plan for dealing with the liquor question. 
Referred to the Executive Committee. 

Hon. Orie L. Phillips, of New Mexico, member 
of the Executive Committee, then presented a reso- 
lution expressing the thanks of the American Bar 
Association to the Chicago Bar Association, the 
Illinois State Bar Association and the citizens of 
Chicago for the cordial welcome and the gracious 
hospitality which they had accorded to the dis- 
tinguished guests from abroad and to the mem- 
bers of the Association; also for the hearty co- 
operation they had given the officers of the Asso- 
ciation, all of which had contributed so materially 
to the success of the meeting. Adopted wunani- 
mously. 


The Chair thereupon appointed Mr. Sims, Judge 
Morris and Mr, Evans as a committee to escort 
the newly elected president to the platform. While 
they were discharging this duty certain resolutions 
were presented and referred to the Executive Com- 
mittee. At this point President-elect Marvel ar- 
rived, was presented by President Sims, and spoke 
briefly as follows: 


President-Elect Marvel’s Remarks 


“T would not be true to my feelings, of course, if 
I did not first express to you the very deep feeling 
of gratitude at being so complimented at your 
hands. 

“But beyond this feeling of gratification for this 
high honor there now dwells in my breast a greater 
and overwhelming feeling indeed, and that is a 
feeling of the great responsibility that you have 
placed on my shoulders for the coming year. 

“T recognize, and have recognized, just as you 
recognize and have recognized, that there is no 
private citizen in America that has as great an 
opportunity for doing good to the American peo- 
ple, through the bench and the bar, as the man who 
for the time being is clothed with the office of 
President of this Association. I assume that re- 
sponsibility. I shall make mistakes. I shall not 
tremble at initiative and forward steps. 

“This Association is just beginning to get into 
its swing for things for good in America. We would 
not be content indeed to reach the end of the com- 
ing administration without having made more for- 
ward steps, and perhaps better than that, laid 
sound foundation for future progress in future 
years. 

“T fear, of course, my weaknesses and my in- 
abilities, but with all the ability that God gave me, 
my service for the coming year is in behalf of the 
American Bar Association among all the people of 
America.” (Applause.) 


Program of Commission on Law Observance and 
Enforcement 


(Continued from Page 661) 


It has been my purpose to give here more par- 
ticularly a general sketch of the nature and extent of 
our inquiry into the problem of “the enforcement of 
all other laws,” which by its action in connection with 
the deficiency appropriation bill of this year, Congress 
has expressly authorized. The task is very great. Per- 
haps no two bodies would approach it in the same way. 
It is my hope that this presentation may bring to us 
sympathetic and helpful criticism and suggestion. For 
after all, we are but essaying the performance in part 
of a duty which led to the creation of this Associa- 
tion, “to advance the science of jurisprudence, pro- 
mote the administration of justice, and . . . up- 
hold the honor of the profession of the law.” 





WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at 
the following places: 


New York—Brentano’s, 1 W. Forty-seventh St., Times 
Building News Stand, Subway Entrance Basement, Times 
Building. 

Chicago—Brentano’s, 63 E. Washington St.; Post 
Office News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Detroit, Mich—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 





—_—_ 


Th 


The 
histor 
part 
one ¢ 
mark 
progr 
prese 
Nortl 
cient! 
more 
when 
was 
six oO 
pares 
previ 
in th 
bar |! 
ures. 

Lo 
and | 
admi 
local 
Gent 
com] 
ing j 
The 
taxe 
adeq 
The 
Club 
diou 
tinct 
coul 

T 
clos 
men 
sau 
gues 
per. 
port 

Cou 
a be 
casi 

sple 
min 


on 

nua 
W. 
was 
con 
den 
pro 
of t 


se, if 
ling 
your 


this 
‘ater 
Sa 
lave 


you 
no 
an 
Deo- 
who 
» of 
re- 
not 


into 
uld 
om- 
for- 
laid 


WISCONSIN STATE BAR CONVENTION 


691 





The Wisconsin State Bar Con- 
vention 


The 1930 Convention has passed into 
history with the feeling apparent on the 
part of all who attended that it was 
one of the best ever held and that it 
marked another step forward in the 
progress of the Association. Wausau 
presented us with some fine samples of 
Northern Wisconsin weather,  suffi- 
ciently warm at times to enable us to 
more fully appreciate the cool breezes 
when they came. The total registration 
was nearly four hundred, one hundred 
six of whom were women. This com- 
pares favorably with the attendance at 
previous conventions, excepting those 
in the larger cities where a large local 
bar has helped increase registration fig- 
ures. 

Local arrangements for the housing 
and entertainment of our members were 
admirably planned and carried out by a 
local committee, headed by Fred W. 
Genrich, Sr. The committee is to be 
complimented and congratulated for do- 
ing a fine piece of work in this respect. 
The capacity of the Hotel Wausau was 
taxed to the limit, but our visitors were 
adequately and comfortably housed. 
The meetings were held in the Elks 
Club House, which was amply commo- 
dious and comfortable, it being a dis- 
tinct advantage that all the meetings 
could be held under one roof. 

[The Wednesday afternoon session 
closed about 4 o’clock, after which the 
men were taken by auto to the Wau- 
sau Country Club, where they were 
guests at a complimentary buffet sup- 
per. Many took advantage of this op- 
perteneniy to play a round of golf. The 

Country Club is beautifully located on 
a bend in the Wisconsin river, The oc- 
casion was an enjoyable one, and gave 
splendid opportunity for members to 
mingle and become better acquainted. 

Che principal feature of the program 
on Wednesday afternoon was the an- 
nual address of the President, Arthur 
W. Kopp of Platteville, whose subject 
was “Inferior Courts of Record in Wis- 
consin and Their Jurisdiction.” Presi- 
dent Kopp reviewed the constitutional 
provisions relating to the organization 
of the inferior courts and their creation 
by the legislature, and then took up sep- 
arately the situation in Wisconsin as to 
(1) Municipal and Superior Courts and 
(2) County Courts. He called attention 
to the diversity of their jurisdiction, the 
umerous laws necessary to be con- 
ulted in order to learn what that juris- 
liction is, and generally the chaotic 

ditions into which our system of in- 
ferior courts, i. e., those below the ju- 
risdiction of the Circuit Court, have fal- 
len, and concluded with suggestions as 

how the situation can be remedied. 
It was his opinion in conclusion that 
the State Bar Association can do no 
greater piece of work than to get back 
of a movement to standardize and har- 
ionize our courts; that the system has 
een grafted upon our constitutional ju- 
dicial system and that the present cha- 
tic condition does credit neither to our 
bench and bar nor to our legislative 
vodies, 

On Wednesday evening Judge Evan 
\. Evans of the U. S. Circuit Court of 
\ppeals sitting at Chicago, addressed 
the Convention upon the subject of the 
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Sacco-Vanzetti Trial. Judge Evans has 
given thorough study to this case. He 
handled the subject in a most interest- 
ing manner and convinced his audience 
not only that the defendants in that 
case were given every opportunity 
under our laws to defend themselves, 
but furthermore that the evidence 
proved them guilty beyond reasonable 
doubt and that the more the evidence 
is studied, the more convincing the 
proof of guilt becomes, and that this 
is corroborated still further by develop- 
ments and investigations since the trial. 

The Round Table Discussions were 
well handled and proved to be most in- 
teresting. The one upon the subject, 
“Should Judges of Courts of Record 
3e Denied the Right to Practice Law?” 
was presided over by Judge Warren P. 
Knowles of River Falls. “A Judge’s 
View” was given by Paul T. Krez of 
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Sheboygan; “A Lawyer’s View” by W. 
T. Doar of New Richmond. The par- 
ticular courts in mind in this discussion 
were the countv and municipal courts 
and others with jurisdiction inferior to 
that of the circuit courts. This dis- 
cussion seemed to point to the conclu- 
sion that if judges of these courts are 
to be denied the right to practice law, 
provision should at the same time be 
made to increase their compensation so 
as to give them a reasonable living 
wage, comparable with the work done 
and the ability requisite to the position. 

The Round Table Discussion upon 
whether “Wisconsin Should Adopt 
Compulsory Automobile Insurance?” 
was ably handled by Joseph A. Pad- 
way of Milwaukee, affirmative, and 
Ralph W. Jackson of Madison, negative. 
This discussion was most interesting 
and attracted a large audience. < It 
would be difficult to say which side 
won for no officials were appointed to 
decide. Each one in the large audience 
was compelled therefore to be his own 
judge and form his own conclusions. 
Much valuable information was given 
on both sides of this interesting and 
pressing problem. 

John F. Baker, Milwaukee, attorney 
for the Chicago & North Western Rail- 
road Company, read an exceedingly in- 
teresting paper on the subject of “The 
Separate Conveyance in Fee of Air 
Space and Subterranean Lands.” The 
particular transaction upon which the 
paper was based was the sale of valu- 
able rights under and over land owned 
by the railway company in Chicago, to 
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Marshall Field & Company, which gave 
rise to novel and unusual legal prob- 
lems in the realm of real estate trans- 
fers. 

Professor William H. Kiekhofer, head 
of the department of Economics of the 
University of Wisconsin, gave a most 
instructive address on the subject of 
the Bank Merger Movement. His point 
of view was that of the student and phi- 
losopher, being fair and logical through- 
out and entirely free from partisan or 
political bias. The association officers 
feel that a valuable service has been ren- 
dered to its members and to the public 
by making available this intelligent and 
statesmanlike discussion of this subject. 

The Membership Committee reported 
the affiliation of six new counties, Iowa, 
Waupaca, Richland, LaFayette, Wal- 
worth and Langlade, which brought the 
total number of affiliated associations 
up to 31 and added approximately fifty 
new members. 

The Treasurer reported a balance on 
hand of about $500 less than a year ago, 
this being accounted for in part by the 
fact that it had been an unusually ex- 
pensive year. 

The officers were directed to send to 
Moses Hooper, Oshkosh, Judge Sam- 
uel D. Hastings of Green Bay, Judge 
Christian Doerfler of Wauwatosa and 
Judge L. W. Halsey, Milwaukee,—all 
being old and much honored members 
who could not be present at this Con- 
vention,—the greetings of the Associa- 
tion and best wishes of its members, 

A request by Mr. Cahill, vice presi- 
dent of Callaghan and Company, Chi- 
cago, to impose an additional charge of 
twenty-five cents per volume for the 
Supreme Court Reports in order to 
cover actual loss sustained in the pub- 
lication thereof, was referred to the Ex- 
ecutive Committee with power to act. 

The question of the adoption of the 
proposed amendment to the constitu- 
tion, providing for a judicial ballot was 
referred back to the Committee on Ju- 
dicial Selection to report at the next 
session, and if possible, simplify the 
procedure outlined in the amendment. 

A. resolution was adopted by which 
the Association accepted the invitation 
of the George Washington Bicentennial 
Commission to cooperate with such 
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commission in planning for the observ- 
ance of the 200th anniversary of the 
birth of George Washington to take 
place in 1932. 

A resolution was adopted requesting 
the officers and committees to take steps 
to develop on the part of local bar as- 
sociations a feeling that they are a part 
of the state association, to the end that 
desired legislation, improvements in 
practice and procedure, office methods 
and other improvements advocated by 
the bar may have the united support 
of the entire bar, and that the officers 
so arrange, so far as can conveniently 
be done, to visit the local bar associa- 
tions in the course of each year to carry 
out the spirit and letter of this reso- 
lution. 

The Association endorsed by resolu- 
tion the movement to increase the sal- 
aries of county judges to an amount 
commensurate with the duties _per- 
formed and the ability required, and rec- 
ommended to the several local bar as- 
sociations that they use their influence 
to bring about such increase in salaries. 

A resolution that a special committee 
of three members be ap»ointed by the 
President to be known as the “Com- 
mittee to Study Compensation Insur- 
ance in Automobile Cases,” to be ad- 
ministered by a commission, such com- 
mittee “to investigate the feasibility of 
such a plan and to cooperate with the 
committee of Bar Delegates of the 
American Bar Association,” was re- 
ferred to the Executive Committee of 
the association with full power to act 
therein as it may in its discretion de- 
termine, 


A resolution was adopted providing 
that the President shall appoint a com- 
mittee of five members to investigate 
and report at the next annual meeting 
on the subject of Commissions having 
quasi-judicial powers, and their powers, 
functions and procedures under the 
statutes and judicial decisions of the 
state. 

The clerk of the Supreme Court, who 
is assistant secretary ex-officio of the 
Association, was directed to deliver to 
each new applicant admitted to prac- 
tice in this state, such papers and 
pamphlets of the association as set forth 
the advantages and purposes thereof. 

A proposal to set aside $500 per an- 
num to be used in the payment of nec- 
essary stenographic and clerical help in 
typing the annotations and correlations 
of the statements of law with the Juris- 
prudence of Wisconsin was indefinitely 
postponed. 

The report of the Nominating Com- 
mittee was then received and officers 
were elected as follows: President, John 
Gilbert Hardgrove of Milwaukee: Sec- 


retary and Treasurer, Gilson G. Glas- 
ier; Chairman of the "Judicial or Griev- 
ance Committee, Frank R. Bentley, 
Madison; Qualifications for the Bar 
Committee, E. C.. Fiedler, Beloit; to 
represent the Bar Association on the 
Advisory Committee on Rules of Plead- 
ing, Practice and Procedure: William 
E. Fisher, Stevens Point; Frank T, 
Boesel, Milwaukee; and Arthur W. 
Kopp, Platteville. 
Gitson G. GLASIER, 
Secretary. 
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